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Cap e Town éi)ﬁrove

Robyn Chalmers

CAPE Town’s ci has ap-
proved an mnovatave low-cost housing
model which marnes the housing sub-
sidy with a combination of a mumicipal
contribution, domestic savings and
microcredit facilities

The new pohcy, forged by former
Cape Town housing director Billy Cob-
bett, has created a star among financial
mstitutions, many of which have
shunned the low-cost housing market
Other aties and towns are understood

) 1778

| tobe considermg adopting the plan.

Cape Town has approved R115m
over five years as a municipal finanecial
contnbution. A portion of the R23m for
the first year will go towards capital-
entity or special
purpose vehicle which facihtate
the provision oflow-cost housing.

The policy docume
new low-cost housing stock was at a
record low 1n Cape Town and the qual-
ity and s1ze was often rejected.

There was hmited private sector in-
volvement n the lower end of the n::g—
ket and the subsidy was usegd as the
only source of housing ce. The
new model was specifically designed to
use the government subsidy as a lever
fo attract other resources. “In short,
our aim must be to bamsh subsidy-only
deliveryin ... Cape Town,” it said.

Thas would be achieved by introduc-
Ing a munrcipal financial contribution,
domestic savings and microcredit to

CLits A4 YU DUNT DHDK Whas over.
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specified savings record and maintain-
ing the value of the contmbution
through a 100% rates payment record
for four years.

Potential beneficiaries would have *

~ to gave for between s1x months and a

government’s institutional subsidy —

the recommended form of subsidy for
the new poliey. -

The municipal contribution “would
be made available to prospective ben-
eficiaries only on a conditional bass.

‘Racist’
Reneé Grawitzky

A MISUNDERSTANDING over a pre-
sentation on the Employment Equi
Bili sparked a row at last week’s 11
annual labour law conference 1n Dur-
ban and grumpted a walkout by a
group of delegates who claimed ‘the
presenters were racist. -
The walkout followed a presenta-
tion by lea labour lawyver Martin
Brassey and titute of Race Rela-
tions_researcher Anthea Jeffery on
“empl;fment equity law wathin a con-
ceptual matrix”, ,
The group approached the' confer-
ence organrsers and demanded an

; | apology One delegate said the speak-

ers had been insensitive to the expe-

11 { un

ents p

er said the speakers justified the
maltreatment of blacks ' durng
apartheid and implied blacks could not
perform at the same level as whites. -

Jeffery said the bill provided for an

unnecessarily high degree of state in-

‘tervention, focused on race and failed
fo address poverty and unemployment.

Brassey was deliberately -
tive in s exploration of aﬂg:;:f?e
action He attempted to highlight the
need to look at individuals rather than

somm rompt
% é q’ ugngﬂ of blacks during apartﬁe:dAn-

t

groups of people ,;who “are defined ex- _

ternally by others

e outset, he said, people tended
to talk past each other when di cussing
employment equity. “There is an 1mn-
mense amount of silencing that goes on

year with an aceredited finaneial msti-
tution. The savings account would be
ceded for up to four years as a rsk
bu%“er mst default on rates.

or

ther specified savings pattern.

The special purpose vehicle would
be set up as an independent private
company Itsfunctions would be to pro-
mote the construction of low-cost hous-
ing stock and to hold such stock for 48
months in line with the rules that gov-
erﬁ?g Ehe msfitutional subsidy -

Hk ut

area, ér ar of being accused of
racist or sexist.” |

. f'*:tfj;"ﬁx}'

W

™ raised a number of controversial

3suel u 31 on thef-. ba-
818 of race, equality, the abilities of in-
dividuals, and _dt{ﬁ'erences between
?oups based on past maltreatment. “If
could demonstrate that whites did
‘lzrtzer for blacks on balance over the
e or four centuries since whites
have been here, would that change
your attitude in relation to the ques-
t10n of maltreatment?” he agked
The bill forced the examination of
the abilities of one group as opposed to
another. “If I am condemned and pil-
loned for this so be it [ have absolutely
no doubt that groups are not the same.
That groups are not all equal.”

issues, and compared
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housing plan |

would qualify by establishing a |

[ T -

ose able to satisfy a basic af- |1
fordability profile, microcredit would it
also be made avaiable agamnst a fur-
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Effect of act on small firms

Reneé Grawitzky

. Basic Conditions of Em-
{)lnyment Act would have only a
1mited effect on small busmess
a study conducted on behalf of
the labour department has

shown

The study of 49 small busi-
nesses operating mainly 1n the
manufacturing sector found
that most companies did not
perceive the act as having a neg-
ative effect.

Some firms complained
about the dearth of new regu-
lations and the lack of govern-
ment assistance

The study also found that
few small business owners
knéew about the act and 1ts pro-
visions — the bulk of which are
expected to come 1nto effect lat-
er this year

The study by Jan Theron and

shane Godfrey was discussed

during a workshop at the recent
11th annual labour law confer-
ence 1 Durban

They said the study would
complement a broader invest:-
gation by the department mto
the possible effects of the act on
small business,

The study was launched fol-
lowing comments by Labour
Mmister Thito Mbowem The
minster said small businesses’
views would be considered be-
fore the act came 1nto effect

Theron and Godfrey said

their specific study sought to as-
segs the effect of the key prowvi-

sions of the act on small com-
panies, some of which were not
complying with labour legisla-
tion The study showed that on-
ly 27 of the 49 companies sur-
veyed comphed with existing
labour legt ?atmn

The researchers focused on
10 key aspects of the legislation,

mclum{a ekﬂ 1!urs of work,

flexible wnrk arrangements the
averaging of hours, overtime
work and payment for overtime,
family res{mnmbﬂlty leave and
matermty leave

They found that the actual
effect of the new act would be
limited 1n respect of the ten con-
ditions of employment

Despite this, three stan-
dards were viewed as possibly
having severe negative conse-
quences These included the
payment of overtime, famly re-

sponsibility leave and mater-
nity leave

The survey also showed
many uiconsistencies in the
companies’ responses

In terms of overtime, em-
ployers indicated they would re-
duce overall overtime but were
unclear about the potential cost
increases of the new provisions

Most employers were op-

‘will be 1

pose to t e fnu months un-
pald matermty leave The ma-
jority of commpanies did not have
policies 1 this regard Howev-
er, this was largely because
theyemployed onlymen .
There was mixed reaction to
the three days’ fanmly responsi-
bility leave Some said there
would be significant cost impl-
cations because all workers
would demand three days a
year Several compames indi-
cated that they would not com-

ply with this prowvision, but
many said they did not have a

problem wath the concept of
compassionate leave

The Ntsika Promotion Agen-
cy, established by government
to promote small and micro-
enferprises, was spearheading
the overall study, which was
mandated to luuk at a sample of
o({ compantes across all sectors
of the economy



‘8 VHE proposed Employ-
! ment Equity Act is Impor-
tant, not Just in itself, bnt
for what it signifies
When It Is passed — there
seems to be no “if about It — it
will be the first major plece of
racc-based legislation to enter
the statutc book since our coun-
try became democratic In any
soclety this would be signifi-
cant in ours, it Is a watershed,
signifylng the perpetuation of
the Institutionallsed race con-
Bclousness that has proved s0
divisive and destructlve In our
country Yet nothing Is belng
Sald about it beyond a few com-
ments of a technical nature
This reluctance, it might be
,argued, is fuelled by a recogni-
tion that blacks have suffered
under apartheid and by a re-
spect for their paln It seems
churllsh to attack a legislative
measure aimed at redressing
past wrongs But a better expla-
natlon Is that the sélence I3 po-
Htlcally constructe
Critlcs of the Act are reluc-
tant to enter the area for fear of
being stlgmatised as racist The
epithet is easy to use, hard to
shake off and qulckly results In
ostracism and the loss of the
state's patronage
Since few wish to run this
risk analysis is muted, if the Act
is attacked at all, It Is simply on
matters of a technleal nature
The champlons of the Act may
rejolce at this, but the rest of us
should not
A better argument stili, |
think, is that the reluctance pro-
ceeds from a fear of the com-
plexity and Indeterminacy of
the Issues No one likes to ven-
ture beyond thelr Intellectual
depth, and the waters here run
deep The comparlsons they en-
tail are by no means self-evident
and they are intensely value-
laden They are, moreover,
teeming with confusion, which
results from mixing up argu-
ments based on justice with
those based on utility
The argument that blacks are
best hired if we want to sell In-
surance in Soweto is & utility ar-
gument so is one that urges the
appointment of blacks to give
legitimacy to the Bench or to
keep a restive public qulet
Equality arguments seek a re-
distribution because of some
characterlstic — need, past dis-
advantage, poor upbringing,
whatever — that warrants jts
grant, despite the attendant
sacrifice in efficlency Some-
times both arguments can be in-
voked to support the same pro-
gramme but they are best
approached separately We sel-
dom do this and as a result often
become angry with each other
In considering equality we
start with the notion that we are
concerned with the extent to
which, and the respects In
which, two things are the same
Nothing, we must recoguise, is
ever exactly the same as some-
thing else even the same two
numbers can differ §if our con-
cern is with the position they
occupy on the page or the hand
in which they are written
The choice of 2 basis for com-
parison is neutral in itself in
themselves, statistics which
measure the discrepancy be-
tween the wealthy and the poor
s5ay nothing The criterion by
which we choose to make com-
barisons becomes lmportant,
however, when we seek to draw
conclusions from the result of
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MARTIN BRASSEY, left, author, legal academic
at Wits and a labour specialist, was denounced
as a racist when he criticised the new

Employment Equity Bill at a labour law

conference in Durban last week. So angry were
some of the delegates that several walked out

of the hall. Here an unrepentant Brassey
outlines his concern that criticism of the new

law, which proposes setting racial and gender

quotas for the workplace, is taboo and warns
against the resuilting silence

O

silent as

those afraid
to speak

After apartheid, critics of new laws risk
being branded racist
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the comparison

This choice is value-laden, as
we see If we make a gender-
based comparison The re-
celved wisdom is that women
are victims of discrimination,
and this certainly seems to be
borne out when we look — as
the Act’s explanatory memoran-
dum so Insistently does — at
the extent of their representa-
tion in managerial circles

This i3 a narrow criterlon,
however when we broaden it,
we find (perhaps to our sur-
prise) that women, white If not
black, are actually better off
than their male counterparts
Somuch, at anyrate, seems true
of white women in the US they
came out top worldwide in a re-
cent Internattonal Labour Or-
ganisatlon study, based on
longevity, education and access
to resources

Choosing broader criteria
completely alters our vision of
the problem Deciding who to
compare with whom tracks this
process In itself the comparl-
son is neutral, but it becomes
value-laden when we seek to
glve meaning ta its outcome

This point Is important when
we come to consider the com-

arison  between groups

roups are not self-defining,

___‘—“

whatever our unfortunate his-
tory may have lulled us into be-
lleving they are a soclal con-
struct created either by their
members or by others normal-
ly by both

An example from sixth cen-
tury Constantinople makes the
point Feople there were appar-
ently largely wunconcerned
about race what drove them
Lrazy was whether they were
Blues or Greens The division
originally reflected support for
the city's two chariot teams, but
eventually it became a funda-
mental cleavage in the soclal
polity of the metropolis and
culminated in the killing, during
a few days of rioting, of 35 000
Greens Today we can find
many examples of divisionsona
basis other than race — nation-
al and religious divides spring
to mind — and they can lead to
viclence no less intense

Our task, bound up as it Is
with imponderables, becomes
all the more difficult to resolve
when we must declde whether a
perceived discrepancy should
be rectified Now we have to ask
whether the difference is wrong
and so should be rectliied

Eqtality is not an absolute
virtue but competes with oth-
ers that depend on difference

(1b6

for their legitimacy Awards,
prizes and medals bear testlimo-
ny to this, so does an argument
in favour of a programme that
would produce benefits for all
even If the result were huge ben-
efits for some We have to de-
clde, by reference to ethicai
standards whether to tolerate
the difference or eradicate jt
These standards might en-
Courage us to promote equality
of opportunity, but the cholce s
not an Inevitable one We might
Just as readily prefer equality of
cutcome (in terms of recom-
pense for effort, say, or a dis-
tributlon according to need)
No set of values Is Incontro-
vertibly right or wrong, each Is
sustainable depending on one's
vislon of soclety, and generally
a balance has to be struck be-
tween them Striking this bal-
ance Is difficult
Liberals shrink from the task
of making group-based compar-
Isons We prefer to focus on the
Individual This 15 not because
we are opportunistic, but be-
cause we recognise how value-
laden these assessments are
and how hurtful they can be
And we seek to sterilise them
to forestall unproductive In-
quiries of the surt the Bell Curve
study into competence and ge-
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SOMETHING TO SAY Protest makes way for

netic aptitude made notorious
Our deslre Is to wish groups

—
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away and to make the Individua!  we conslder
the basis of comparison  odiows The -
The proposed Act, which is debate, we __
not ilberal, forces us to break ceed Most of
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SOMETHING TO SAY: Protest makes way for silence in the new South Africa

netic aptitude made notorious
Qur desire is to wish groups
away and to make the individual
the basis of comparison
+  The proposed Act, which is
not ltheral, forces us to break

cover, however It obliges us to
make precisely the comparisons
we consider so complex and
odious The vell is lifted and the
debate, we are told, must pro-
ceed Most of us shrink from en-
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gaging In it, but a few hardy
souls feel the fleld cannot be
deserted without a fight They
soon discover the price they
are Immediately pilloried as
racist and they recoil, dumb-

Picture: GREAT STOCK

struck. Therein lies an irony,
and it is exquisite when liberals,
from the best of motives, prefer
to keep silent they are forced to
speak — and In speaking are
promptly silenced
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Equity target is off beam

What are the chances of a constitutional challenge

his presentation on the legislation, looks attheissue

‘__-H

to the Employment Equity Act succeeding?

Labour lawyer Martin Brassey, who was attacked at the recent Ia{:our law conference in Durban over

A POLITICAL challenge to the proposed
Employment Equity Act seems doomed to
farl. It provades a benefit for the majority at
the expense of a mmonty and such mmtia-
tives always make good politics

What hope exists of defeating the act
then hes 1n a challenge under the consti-
tution The constitution has a clause that
entrenches equality and outlaws unfair dis-
crimimation, but 1t does permt affirmative
action, which can be group-based as well as
mndividuated, 1n order to remedy the disad-
vantages caused by unfair discrimination
in the past

In the mdividual context, the criterion of
past disadvantage envisages a comparisci
hetween the indinidual as he or she 15 and
as he or she would have been but for the
discrrminatory conduct Ifthisreveals a dis-
parity, the judge must consider whether 1t
15 the product of conduct that is unfair The
approach at the group level 18 the same
This provision envisages a comparison be-
tween groups (not only racial, but race 18
our concern here) and gives the one pretf-
erential treatment on the basis that it
should be at the same level 1n some respect
as the other

Two supposttions underhe this ap-
proach The firstis that the groups would be
the same but for some conduct by the one 1n
relation to the other, the second 1is that the
conduct 1s unjustifiable A plea for a redis-
tribution 1n favour of the Khor San would
have faiied both tests when Van Riebeeck
first rowed ashore at the Cape The groups
did not start in the same place and there
was, at that moment, no mteraction be-
tween them that might be classified as op-
pressive, Much the same, presumably, can
be said of the United Nations mission in a
place llke Rwanda, as between them and
the indigenous Rwandans, no basis exists
for a claim based on disadvantage

Of course black and white South
Africans are not meeting each other for the
first ttme They go back along way lf we are
to be conscientious 1 evaluating the degree
of 1llegitimate oppression, which 1s the ex-
ercise on which we are now embarked, we
must look at the period as a whole and com-
pile our balance sheet accordingly We must
ask to what extent the material deprvation
of blacks 1¢ the consequence of their own
conduct on the one hand and the product of
unjustified white oppression on the other
In the process we will be compelled, un-
palatable though the task 1s, to judge the
historical experiences of blacks and the be-
haviour towards them of whites We wall
have to look at the starting points of each,
trace. theirr developments, follow the deci-
sions each group made along the way, and
weigh the resultin the scales

In making the assessment we mught

. come to the conclusion that, on balance,
1 blacks have done better rather than worse

from their dealings with whites This would
depend, to an extent, on whether one thinks
an exchange of land and an agraran
lifestyle for a sophisticated but materahs-
t1c Furopean culture makes a good bargain
Personally, I have my doubts, but this1s a
matter on which the debate would unques-
tionably be keen

Depending on our values a positive ¢on-
clusion on this point might be decisive of the
debate, the conclusion being that 1n hife one
takes the rough with the smooth provided
the outcome 18 on balance bemgn On the
other hand, 1t might sumply open a further
debate about whether the whites should not
have behaved still better Ifit does, we must
ask how we set the standard 1s 1t by ref-
erence to the conduct of other colomalists,
perhaps, such as the French in Central
Africa? Or1s 1t by some abstract standard of
decency between races that colomahsts can

reasonably be expected to comply with? Ea-
ther1s tenable, but neither 1s obvious

These, I suppose, are the sorts of prob-
lems with which a conscientious judge, de-
aiding on the constitutionality of the act,
might be expected to wrestle They are daf-
ficult ones, posing as they do hard questions
of whether people have been correctly
grouped and whether the criterion for com-
panson (position in the hierarchy) 1s appro-
priate They are the marticulate stuff of the
value-laden cheices on which constitutional
adyudication proceeds

Demographic testing

Difficult as they are, however, they pale
into msignificance compared to the prob-
lems posed by the Employment Equity Act
Tts concern 18 not with disadvantage, but
with racial representivity, which 1t uses as
1ts orgamising concept Since demographic
testing of this sort can find no justification
n the constitution, the act can be rescued
only 1f representivity 1s considered to be a
leqitimate proxy for past disadvantage To
prove this, the court will need to be satisfied
that no reasonable alternative exists by
which past disadvantage might be tested
directly

This 18 not an easy conclusion to reach
Sometimes recourse to race as a proxy may
be necessary — 1n a school feeding scheme,
1t may serve to 1dentify, 1n a hit and mss
way, who 15 hungry when an individuated
enquiry 18 burcaucratically impractical In
the sphere of employment, however, de-
grees of disadvantage can be assessed 1n the
course of appointing or promoting a person
This 18, broadly, what the US Constitution
requires before an employment affirmative
action programme will be legitimate and
the same 1s, arguably, true under ours A
statute that required this kind of assess-
ment might be rather more complex than
the Employment Equuity Act, whose crude-

bb)
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ness makes 1t simple 1n form It would be
guite possible to construct, however

An individuated system 1s kander to the
applicant for appuintment or promotion
and better able to address his or her needs.
Ingquines mto past dlsadvanta%;a make ap-
plicants squirm when race 1s the cnferion
for affirmative action they want prefer-
ment on ability, not on skin colour, and are
quick to say that race-based judgements are
appropriate for others, not for themselves.

As a result, employers generally apply
race-based affirmative action surrepti-
tiously (a fact that tells us much about the
legitimacy of the system) But where the de-
asion 18 specifically geared to an assess- |
ment of the ndividual’s attributes and en-
titlements, the anxiety1s easily dispelled A
proper Jjudgment can be made and the par-
ties can openly plan a set of measures Lo
bring the individual up to standard

Individualising the assessment of disad-
vantage enables us to escape the odious
comparisons this article has been forced to
make and helps to keep the baleful mflu-
ence of race to a mummum The social en-
mineering propounded by the act, on the oth-
er hand, will scratch at the scabs of wounds
inflicted by racism and rub salt into them
Within the field of employment it will pro-
vide a structure for race-based patronage of
the sort that seems to bedevil contemporary
Zambabwe, outside employment 1t will act
as a harbinger for racialist pohcy-making
until no socal welfare measure will be com-
plete without its racial component

It would be wrong to cherish the hope
that the act will produce practical beneiits
to outweigh these deficiencies of principle
Those who will profit from the act are not
the working class they have no need for de-
mographic representivity, for they are al-
ready overrepresented in their employment
echelons Still less are its beneficiaries the
unemployed Those favoured are the black
mddle class, white-collar workers, who are
(zmven the prevailling state of the job mar-
ket) hot property 1n any event They will be
recerving the boon, and they will confimue to
do so till the act 1s repealed, for it contains
no sunset clause

It 15 one for which someone will have to
pay, and 1t will not be existing white ex-
ecutives and managers — they are protect-
ed from dismissal under the act and other
statutes It will be those unfortunates, as-
pirant white employees and the black un-
employed, who cannot secure jobs because
statutes such as these accelerate the con-
traction of a labour market already feeling
the impact of over-regulation It wiil also be
the public, poor more than rich, because the
poor service it recerves 18 being rendered by
a people appownted under a system that
gives sigmficant weight to factors other
than competence This may be a price worth
paying, but I happen not to think thatitis
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Equity Bil tops agenda

s stormy session op e&s )

ANDRE KOOPMAN

PARLIAMENTARY BUREAU et A0 /’-‘-} /qg

PARLIAMENTYS final session of the year, which begins today, i
expected to bnng stormy debates about a range of controversial
legislation, parficularly the Employment Equuty Bull.

Parhament has a heavy load to get through before the sess1011
ends on September 23 and politicians turn their attention to
thewr campaigns for the elections around May.

Most of this week 15 to be devoted to commuittee work, but
Miruster of Finance Trevor Manuel has called for a special debate
on Wednesday about the sharply fluctuating rand, which he says
s “a matter of national importance”

Hearings on the Employment Equity Bill, whuich has pro-
voked strong cnticism from the National and Democratic parties,
begm tomorrow and continue o1 Wednesday 1n comuitiee
™+ room V475 of ihe Old Assembly Wing, The bill s scheduled pro-
%o~ visionally to be debated in the National Assembly on August 20
el andmthe National Council of Provinces on September 22.

R The bill will require employers of more than 49 people to
. increase the proportion of previously disadvantaged employeis.
3" The DP and NP have described the measure as interference in
it business and fear ftwill lead to aloss of jobs.
v Other legistation includes the Executive Members Ettucs Bill
7 itb curb corruption, the Witness Protection and Services Amend-
inent Bill and the Open Democracy Bill, which 15 0 gtve effect to
the constitutional provistons on freedom. of information.
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On the eve of parliamentary ,
hearings on the Employment 7
Equity Bill, its shortcomings have
been sharply criticised by a range
of non-governmental
organisations.

The Coalition for Gay and Lesbiany *
Equality said the bill did not properly
protect the equal rights of people w1th
HIV to work.,

Coalition representative Zackle
Achmat said the bill did not do
ennugh to protect the interests of .
marglnallsed people

The coalition is part of an alliance
of 20 NGOs which strongly back the
bill but are equally adamant about
the need for certam amendments.

Disabled People South Africa
spokesperson Shelley Barry said peo-
ple who suffered from multiple forms
of discrimination, particularly black
women, should be protected “There
1s not enough attention given to the
effectof b elonging to more than one of
the designated groups, that is blacks, .
women and people with disabilities.”

Black Sash Trust spokesperson
Allison Tilley said that while busy-
ness said the ball went too far, “we say
it doesnot go far enough to create sub-
stantive equahity m our society”

The National Assembly lahuur;
committee begins two days of hear-
Ings on the bill today .3
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Govt reneged

deals
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Vuyo Mivoko

CAPE TOWN — Busmess SA has ac-
cused the labour department of reneg-
ing on agreements reached 1n the Na-
tional Econome, Development and
Labour Council on controversial as-
pects of the Employment Equity Bill

BSA’s Nedlac convener, Vic van Vu-
uren, told the parhamentary standing
committee on labour yesterday that
the department had gone “way beyond
the parameters” of what was agreed to
at Nedlac He warned that BSA was
seeking legal opinion on the matter

So serious were some of the “dewi-
ations” that Nedlac could develop a
credhbility problem 1if the points in dis-
pute were not urgently addressed, he
said The bill aims to elkminate unfair
disernmination in employment

The mam pomnt of disagreement
centres on the defimition of the term
“smitably qualfied person”. As now
drafted the bill requires employers to

consider prospective employees’ poten-
tial rather than merely theirr gquahfi-

cations “The defimition has now been
materially altered 1n a way that would
lead to conipulsory tokenism and im-

| pose unreglistic, onerous obligations

on_employers! with potentially deva-
stafing consequences for mdividuals
and the economy,” Van Vuuren saxd

The addition of the concept of “po-
tent1al” as a basis for recrimpting per-
manent staff and thus giving 1t equal
status to “ability” was unacceptable

“Tt 15 practically impossible to deter-
mime whether a person will at some
time m the future acquire the abihity to
do the job This will result 1n an obh-
gation to employ persons who are not
m fact smutably qualified and thas 15 1n
contravention of what was agreed to

S —

T eyp—

on Ned!ac

BSA

(164

during the Nedlac negotiations The
concept of potential 1s not rejected, but
1t 18 appropnate only 1n the context of
appointing traimees or cadets.”

Another area of “refashioned word-
mg” related to a clause on the wage gap
which Van Vuuren said had led busi-
ness “to a point where we can no longer
support the provision” The bhill now
imposed “a duty to bargam”, some-
thing the Labour Relations Act had de-
Iiberately avoided

Van Vinrren said BSA also felt be-
trayed by omussions of pomts 1t had
agreed to in Nedlac relating to report-
ing oblhigations of employers, codes of
good practice and how the mimster
could make regulations

Although BSA was party to the
agreement that the statute should ap-
ply to employers of 50 or more employ-
ees, 1t had reservations about the n-
sertion of a turnover threshold “The
threshold will act as a disincenfive to
small entrepreneurs who are the prin-
cipal job ereators, will increase the has-
sle factor associated with labour, will
merease the level of mechamsation,
and maght cost the state millionsin lost
revenuesas these compames are -
duced to under-disclose and sﬁ,}ngﬁ'ﬁ] n-
come to avord obligations.” 1

Neither Labonr Minister Shepherd
Mdladlana nor director-general Sipho
Pityana would comment on the “accu-
racy or maccuracy” of the draftmg of
the bill at a news conference called af-
ter BSA raised1is concerns

Mdladlana said he would ask Ned-
lac to convene a meeting of the lead-
ership commttee of the council where
1t was hoped the 18sue would be “clar-
ified” Later yesterday the labour de-

artment held meetings wath BSA and

abour to look into the 1ssues raised




Yesterday,
&5 In Parhament, SOns who are not ip fact suat-
The Governmeny’s showpiece business saxd an earlier agree- ably qualified.”
affirmative actlon measyre ment reached gt the Nationgj “Employers would not only
¢ Employment quity B Economie Development and unable t6 appomt the best
as struck an early Obstacle 1n bour Couney) stipulated that person for the job byt might
Parliament, With organiseq only “suitahly qualtfied” om. have to appoint persons whose
' business clamming that d New  ployeeg should pe considered ability to perform a barticular
draft did not reflect conceg for a job, The new draft Pro-  job1s at best suspect.»
7 | Sions it had won durmg negg Vided that 3 Person have “the The New definition woulq
t1ations, Capacity to ac the ability lead to “compulsory tokenism”,
Parhiament ;5 S€L 10 pass tha to do the jop” ~ hesaid .,
bill before the end of the year | IC van Vuuren of Nedlac The
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Equity Bill the Government 18 reimtro-
ducing apartheid racial classifications
1s mcorrect and mischievous, Labour
Mimuster Mr Shepherd Mdladlana said
yesterday

It was extremely narrow and sim-
phstic to say that because people in the
apartheid era were classified as blacks
and whites, they could not be classified
as such under the new dispensation

“The argument presupposes that it
is the means that were unacceptable,
rather than the end or purpose of the
classification,” Mdladlana said 1n his
first media conference smce being
appointed labour munister last week

Mdladlana said if the aigument was
followed to 1its logical conclusion, no
cffective policies would be developed to
redress the terrible effects of apartheid

“We would not develop any poli-
cies to deal with malnutrition, which 1s
prevalent among certain Communitics
and not others, and there 15 a strong
correlation, not unexpectedly, with
race,” said Mdladlana

“We would not be able to address
the housing shortage, which primarily
affects blacks most ™

He said that 1f the government was
(o stay away from dealing with the real
gender and racial disparities, and

A ————— Aey——

Bill ‘no return

@
to aparthel
TO argue that with mmﬂﬁhe

o (ibt)
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m as such, 1t would not
be able to reverse the harm brought
about by apartheid

“Perhaps this 1s what the opponents
of racial and gender classifization
want the perpetuation of these dispai-
ities,” he sand

While the Bill sought to brtng about
the equitable representation of blacks,
women and disabled people across all
levels and occupations 1n the work-
place, attainment of this would not be
immediate

He said 1t was nmusleading to sug-
gest that the Bill required employers to
have a profile, at all levels, that was 75
percent black, 52 percent female and
five percent disabled

“This would be a quota sygtem
which we have avouded after careful
consideration”

Madladlana said he was meaung a

business delegation yesterday, fol- -

lowed by the Congress of South
African Trade Umon (Cosatu) leader-
ship also yesterday, to address some of
the outstanding matters on the Bill

He would also soon be convemng a
meeting of the leadership of the
National Economic, Development and
Labour Council to iron out some of the
concerns ratsed durmg the hearings on
the bill — Sapa
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Horns locked over e

CHRisTO VOLSCHENK

Cape Town — Business distanced
itself from the Employment
Equity Bill tabled m parliament
yesterday on the grounds that 1t
differed in several material
respects from the draft bill agreed
to with labour and the govern-
ment 1 Nedlac earlier this year

Business said the bill would
deter foreign 1nvestment and
harm job creation, by requiring
small and micro-businesses 1o
1mmplement affirmative action
Programines

On the first day of public
hearings on the bill, Nick Segal,
the leader of the representation
from Business South Africa
(BSA), said business embraced
the broad goals of the bill but
rejected the legislation as it
stood, because 1t did not refiect
hard-won concessions 1n Nedlac

BSA appealed to the portfolio
committee on labour to recom-
mend to parliament that the bl
be redrafted to correspond with

the Nedlac RisoE-
agreement gV
Shepherd § g
Mdladlana, | B
the labour g3
minister, and ¢ -

quity b

Sipho  Pi1- L%
tyana, the di- §- %
rector-gen- |
eral, met the '

BSA represen-  Divprtor-general

tation 1n the
afternoon and Stpho Pityana

said they would 1iron out the
differences

The commiitee hopes to
complete 1ts report on the bill for
sibmssion to parliament by the
end of the week The public hear-
1ngs will continue today, with
Cosatu among the most 1mpor-
tant of the 27 organisations and
individuals listed to make
stibm1ss10ns

BSA 1dentified e1ght clauses
1n the bill which differed from the
Nedlac agreement

Arguably the most serious
reservation business had was

il
/64

that a turnover threshold had
been introduced, above which
companies must draw up and
implement affirmative action
programimes

In the case of the wsurance
mdustry, the threshold would be
Ri0 million a year

Representatives of the South
African Insurance Associafion
said about 10 of their 60 member
companies had fewer than five
employees, making 1t impractical
for them to draw up affirmative
action plans BSA said the
turnover threshold would compel
many more companies to draw
up plans “and cause agministra-
tive chaos 1n government”

The bill also compels an
employer to employ job appli-
cants who are capable of learn-
1ng on the job, disregarding
formal gualifications and prior
work experience

BSA said they had not agreed
to this pomt at Nedlac

O Mdladlana’s Defence, Page 11

T w——




Mdladlana defends

FRANK NXUMALO

LABOUR EDITOR

Johannesburg — The intention of
the Employment Equity Bill was
not to remtroduce apartheid-
stvle racial classification, Shep-
herd Mdladlana, the minister of
labour, saxd yesterday

Mdladlana said 1ts was “ex-
tremely narrow and symplistic”
to argue that, because people m
the apartheid era were classified
as blacks and whites, they could
not be ciassified as such m the
new South Africa

“Tt 18 meorrectly and mischie-
vously argued that, through this
bill, we are bringing back

classificatiorf; this

argument presupposes that 1t 18
the means that were unaccept-
able rather than the end or pur-
pose of the classification

“In fact, 1If we were to stay
away from dealmmg with the real
gender and racial disparities and
addressing them as such, we
would not be able to reverse the
harm brought by apartheid Per-
haps this 15 what the opponents of
racial and gender classification
want — the perpetuation of these
disparities,” Mdladlana said

The minister said two key
areas of diference between the
social pariners were registered
in the Nedlac report on the bll.

work equity bi
S o (AN

§ concern
about “the apartheid wage gap”
and Business South Africa’s con-
carn about the bill’s defimxtion of
“eratably quahified” worker.

The minster said the denial
of entry to some blacks and
women into certain trades and
occupations, and the erading sys-
tem were bemng used to mamtain
thas divade.

The minister sald govern-
ment drafters, acting within
thewr Nedlac mandate and after
extensive consultations with ex-
perts, now defined “suitably qual-
fied” m the bill in a way that
recognised that many people had
the “potential to do many jobs™

______#
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Labour equity discussions

NEW Labour Minister Shepherd
Mdiadlana sharply rejected accusa-
tions that the new labour equity
bill would introduce reverse dis-
crimmation saying this argument,
if followed to 1ts logical conclusion,
would prevent the government
from redressing past mmequuties,
Mdladlana also said that com-
parues with a turnover of R10 ml-
lion would also be subject to provi-
sions of the bill even 1if they did not

" have more than 50 employees

He said he had had mformal
talks with business yesterday in an
attempt to resolve crucial differ-
ences about the legislation raised at
parhamentary hearings. He would
also meet with Cosatu today and
would soon meet with the leaders

opment and Labour Council (Ned-
lac) to resolve concermns raised dur-
ing the heanngs :

It was simplistic to sdy that
because people 1n the apartheid era
were classified as blacks and whates,
they could not be classified as such
under the new democratic dispen-
sation, he said

“The argument pre-sufposes
that it 15 the means that wese unac-
ceptable, rather than the end.

¥1f this argument were followed
to 1ts conclusion no effective poit-
cies would be developed to,address
the terrible effects of aparthéid.

“Perhaps this 1s what the oppo-
nents of racial and gender classifi-
cation want — the perpetuation of

these disparities,” he said. - Parha-

of the National Ecgnomic, Devel- ent ea -
N g (B ) (164D




Bill “deviates’ from

n "_
Nedlac agreemer t§

ANDRE KOOPMAN

PAREEEMENE BUREAﬁB L)
THE Emptoyment Equity bill,

aimed at introducing atfirmative
action 1n the labour market, dif-
fered 1n “critical” areas from agree-
ments between employers, govern-
ment and umons thrashed out at
the National Economic Develop-
ment and Labour Councu (Ned-
lac), according to Business South
Afnca (BSA)

This was said by Vic van
Vuuren, busimness convener m Ned-
lac’s labour market while making a
submission on behalf of BSA dur-
ing heanngs on the legislation.

The National African Chamber
of Commerce gave unreserved sup-
port to the bill as a measure 1o
address mequities of the past in the
face of strident opposition from
BSA and Tony Leon of the DP.

Van Vuuren said whale BSA sup-
ports ehmunation of unfair discrim-
1ination, the bill tabled deviates 1n
“critical respects” from agreements
reached at Nedlac.

Despite agreement on employ-
eas “switably qualified” for a job —
which was a significant compro-
mise for employers — the termi-
nology had been amended Where-
as before, suttable qualification had
referred to the person’s formal
quabfications, prior learning expe-
rnence and relevant experience, the
provision had been changed to
include “the capacity to acquire
] the ability to do the job”.

“1t 15 practically impossible to
determune whether a person will at
some time in the future acquire the
abihity to do the job Thus will result
in an obligation to persons who are

not, 1n fact, suitably qualified,”
Van Vuuren said

The defimtion had been altered
I a way that would lead to “com-
pulsory tokenism and 1mpose
unrealistically onerous obligations
on employers, with potentially
devastating consequences for 1ndi-
viduals and the economy”

Amendments to the bill, which

mcreased its scope t0 mnclude com-  latest developments

cr

panies wlth a turnover of more
than R10 mmlion a yeat, would “act
as a disincentive to small enrepre-
neurs who are creators ofsjobs”
Previously the bill would only have
apphied to companies employing
50 and more people

The bill made providin for
punitive measures to be imposed
on companies contravering the
law, while 1t was agreed at the Ned-
lac negotiations that this provision
would be scrapped subject to legal
advice beng obtained, he added.

_ The National FederatedCham-
ber of Commerce (Nafcoe), repre-
senting black employets, wei-
comed the bill. 101

Aubrey Tshalata of Nafeoc, 1n
welcomng punitive measutes con-
tamed in the bill, said the exdstence
of an effective purtive mechamsm
would be a strong deterrent to
undesirable behaviour. The bill
adopted a carrot-and-stick ap-
proach 1n terms of which compa-
mes complying with it weuld be
eligible for state contracts worth
some R56 billion annually Re-

ponding to criticism about the
effects of the bill on small business,
he said that SA tended to have
smaller businesses which are
“among the worst when it-comes
to labour relations and the/general
conditions of employment?

*To us the real challenge is how
to ensure that every employer has
equal opportunities 10 the work-
place and suffers no unfaicdiscrm-
ination rather than the opposite, of
trying to leave as many employees
as possible at the mercy of discrimi-
nating employers "

Nick Segal, BSA’s deputy chair-
person, said that the labourxiepart-
ment had not yet responded to the
claims, and that the draft fegisla-
tion was out of hme with the Ned-
lac agreement because relevant
officials had been out.of the
country 0

New Labour Mimuster Shepherd
Mdladlana said that he wasunable
to comment on the matter, since
he had not been updated on the




mative action plans
Butthe new draft mcludes all com-

panies whose annual turnover
exceeds R10-million
Department of Labour director for
employment equity Loyiso Mbabane
told Parlhiament’s 1abour portfolio
committee yesterday that the small
companies 1ssue had been hotly
debated at the National Economic
Development and Labour Council
(Nediac)
«If you have a turnover that is
bove that of a small business, then

(6 )2,

1 cannot
hess,” Mr Mbabane told the portfolio
commauttee, which 1s holding two-day
public submassions ol the bill.

The inclusion of the turnover
agpect in the employment equity bill
follows concerns among trade unions
that companies would try to keep
their workforce below 50 in order to

Mrs Sizman said ma statement today

escape harsh punitive fines mmposed  that the bill was counter-productive to
agamst employers who do not heed South Africa’s priority need, which was
the bill’s provisions. toprovidejobs for mullions of people.

«1t will mmhibit the expansion of exist-
ing enterprises and will discourage new
investment from local and forelgn
sources,” she said.

“Tt introduces an inflexible labour pol-
icy based on race. 1t will encourage fur-
ther emigration of skilled white males
whose expertise 1S required for economic
erowth,” added Mrs Suzmai

She said the bill would be impossible
to nnplement because of the supply praob-

Newly appointed Labour Munister
Shepherd Mdl adlana told a news col-
ference yesterday that substantial
Progress had been made at Nedlac in
negotiations 01 the hill.

Some problems which had arisen
earlier had been the result of msun-
derstandings or msreadings of the
biil, he said

Mr Mdiadlana met business and
labour representatives last night 10

_.m=V on job creation

e

available people to meet the racial targets
1a1d down withm the suggested time
frame as far as skilled, Ecmmmmsump and
qualfied people are concerned ”

The bill will compel companies with
an annual turnover of R10-million o
more to set aside a quota of jobs for ment
bers of previously disadvantaged groups.

vesterday, at the first of two hearings
1n Parliament, Business gouth Africa
ggid an earlier agreement reached at the
National EconomiC Development and
Labour Council had stipulated that only
people «guitably quabfied” for a particu-
lar job should be considered under the
proposed legislation

But the new draft provided simply
that a persol have “the capacity to
acquire the ability todo the job”

Business South Africa said the new
definition would lead to compulsory
tokenism. The National Federated Cham-
ber of Commerce, representing black

—>

discuss thetr concerns ahoutthebil.  lem. «Phere simply are not enough employers, welcomed the bill
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Govt stung by ‘Eaclﬂgfg;} ’

Vuyo Mvoko

CAPE TOWN — Government was
talnng “very seriously” Business
SA’s (BSA’s) “questioning of our
mtegrity” after the body alleged
on Tuesday that key aspects of the
latest draft of the Employment
Equity Bill did not accurately re-
flect positions agreed to at the Na-
tio Economic, Development
and Labour Council (Nedlac),
labour director-general Sipho
Pityana sad yesterday.

Pityana said labour mimister
Shepherd Mdiadlana and depart-
mental senior officials met sepa-
rately with members of BSA and
the Congress of SA Trade Unions
(Cosatu) on Tuesday, soon after

BSA had made its allegations.

BSA representative Vic van Vu-
auren had said government had
gone way beyond what was agreed

F 19

upon gaid government
had made clear, “in no uncertain
terms”, 1t unhappmess about
BSA’s contentious mput when the
two parties met late on Tuesday

“They (BSA) insisted they were
not quéstioning the mtegrity of
government. We told them the im-
plications of what they were say-
mg were exactly that.”

Van Vuuren said that at the
meeting “we explained to the min-
ister our arguments and why we
raised them. We did not debate
the issues ”

He said he had been contacted
by an offimal of the department
yesterday. “We are on standby to
join any process. We've put our

suggestions.”

A meeting would be held before
Tuesday etween  business,
labour, the Black Management

Forum and communify groupings

pllegations,,

where pertment 1ssues and
concerns would be dealt with, be-
fore the mmmister makes a decision
on possible amendments.

Pityana would 1ssue “a compre-
hensive response” next Tuesday
to, among other things, BSA’s spe-
eific concerns and those raised by
Cosatu about the treatment of the
wage gap 1n the bill,

Cosatu said yesterday it re-
mained mnmceg that sections of
the bill relevant to the wage gap
“fail dismally” to address the clos-
ing of the gap between manage-
ment and low-paid workers in SA.

Cosatu general-secretary
Mbazima Shilowa said he dis-
missed BSA’s contention that the
drafters of the bill m 1ts latest
form had not accurately reflected

L '-
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what was agreed upon.
Comment: Page 15
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Nedlac to mediate in
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By CE Russ N Sapn

The row between sectors of
business and the Congress of
South African Trade Unions
over the Employment Equity
Bill 15 contmmuing unabated
amud claims that drafters of
the legislation have changed
measures previously agreed to

The National Economic De-
velopment and Labour Counci]
(Nedlac) said the organisation
would be involved m clearig
up the disagreements about the
Government’s showpiece affir-
mative action bill, which
emerged durmng public hear-
Ings this week -

The bill aums to elimmate
disparittes m the labour mar-
ket by compelling employers to
diversify their workforee by
employing blacks, women and
the disabled across the busi-
ness spectrum,

Nedlac executive director
Jayendra Naidoo said- “Having
seen the draft, a case could be
made that the bill does not re-
flect'the agreements made,”

ty

ful

row over equityv bill
b ) gﬂwzy §

Yy
Nedla¢ would be getting

together with busmess, the
Government and labour to
discuss this 1ssue and ensure
that the agreements were fanrly
reflected in the draft legisla-
tion ,

Human Rights Commission
commissioner Helen Suzman
also distanced herself from the
bill, saying 1t “mtroduces an m-
flexible labour policy based on
race”,

But the bill received the
green light from black bqsi-
ness, labour and human rights
organisations

Cosatu secretary-general
Mbhazima Shilowa said yes-
terday that the bill tabled m
Parliament last month was n
hine with an agreement on af-
firmative action legislation
reached 1n Nedlac

On Tuesday, Business South
Africa argued that the drafters
of the bill had materially
changed the measures agreed
fo m the consensus-making
body by busmess, labour and
the Government
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Lay asses
put ju,

Fears that the syste;ﬁ will pen

outcry and harsh sane-

tions stopped N1genan

military ruler *
Abacha from executing playwright
and anti-government activist Ken
Saro-Wiwa almost three years ago.

Blindfolded and dangling from a
rope, this man —~ who died a slow,’
painful death after hangmen
attempted to execute him four
times - protested to his last mo-
ments that he had been framed for
the murders of four political rivals.

Saro-Wiwa was convicted and
sentenced by a tribunal, which
mcluded Abacha sympathisers on
the panel.

Although extreme, this travesty
of justice at the hands of a biased
decision-making body is a distinct
possibility in South Africa — if the
Magistrate’s Courts Amendmenis
B1ll is passed 1n 1ts presentfurmby

KEN SARO-WIWA: Protested
to the end

Pariiament this year.

The bill, expected to be debated
by the parliamentary portfolio com-
mittee on justice later this month,
has raised the hackles of magis-
trates and has met with sharp eriti-
cism from the South Afircan Insti-
tute of Race Relations (SAIRR;

This bill proposes that trials
mvolvmg serious wviolent crimes,
and crimes of a serious and preva-
lent nature, must be presided over
by a magistrate and two lay asses-
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. ensure closer Jinks
and local communities,’ "

Sani . Under this project, 1t130pﬂona1*$guﬂturinnownce:% N
for magistrates to include assessors '«
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ot even an intemﬂtiunal two years ago a8 a'pilut pmjec’cto'g vdence”of the judiciary would be: magisttates. Wewl]lmto— -

SAIRR parliamentary affairs

9

wundermined 'if * compuizory’ lay that the gssessors are without _
f*‘?* < ‘assessors determined a persona minal records, for example,
" »+? undertake such

Hities,,
SchéntéicHh also " °* °

on the Bench - except in Regional s manager-Martin Schénteich says, “practichl difficulties” === "

Court murder trials, in”which 4 in the institute’s latest Fast Facts . with the

proposed! system, *

assessors are/ compulsory unless publication, that assessors should 3 ing the risk of addinonalde]ays

mepersuninthedockoplsnntml

have assessors present. ..

+onot be eompulsory

In May, Omar told the National ' than promote justice”. ’

Assembly: “In those areas where #

“Assessors, many of whom will

because "‘thﬁ""%h'ials if asseseors failed to -
! ;eﬁ’ectmtﬂdbatmmderminerather in court, and drawvm-out i "

-.-:‘_

procedures for assessors if the v
tim or crime suspect contestson

good co-operation”exists between’ tliveinthesame community as the groundsﬂlatﬂleycpmeﬁ'om-
courts and local communittes, the raocuaed will be at risk of being - enteconunﬂcfeﬂnﬂc .

la,yass,e‘;-.ies‘tu's:.ml:ursu:n111513;n'lzwalitr.r':£ intimidated, opening the door for
* -, criminals - espeeinlly criminal

be an unqualified suceess

*Training and developing an
understanding of the justice pro-:.:
cess helps to ensure that the courts’

mdependence is not undermined -
and that mmpartiality and a high -

standard of justice are maintamed.

“The presence of lay assessors
ensures not only community parti-
cipation, but community
respect for the justice
process and courts.”

Omar wants lay asses-
sors to participate in
decisions on bail, verdict
and sentencing

But the Judicial Offi-
cers’ . Assoclation of
South Afrlca, Inavwntien
submission to the port-
folior committee,
warned there is a “great
ly wcreased risk that innocent
accused will be found guilty by two
assessors, or gulty accused found
not emlty”

In a Newcastle Magisirate’s
Cowrt case, which hints that the
dubious court treatment meted out
to Saro-Wiwa could become a regu-
lar feature of the South African
judicial system, two assessors over-
ruled a magistrate on the evadence
of a single state witness.

The magistrate beheved that the *

evidence of the witness was unsat-

isfactory, but was legally compelled ©

sors In any dispute of fact, the deci- - to convict the man on two murder:

sion or finding of the majority of
the court’s members will be the

overrtle a magistrate

! charges.

 gangs and syndicates - to intimi-
date @ssessors into acquitting
© guty people.

“Conversely, there is a risk that
populist pressure and a highly
charged atmosphere agaimnst crime
and criminals in a eommunity will
undudy place pressure on assessors
to convict (accused) per-
sons who are innocent.”

One scephcal senior
magisirate echoed this
concern, and said: “The
. assessor system could be
¥ particularly problematic
¢ in politically motivated
i criminal matters, if the

assessors are sympathet-
Al(lﬂm) ic to a political party in
N opposition to the one sup-

ported by the accused.

“Assessors can be more vulnera-
ble to intimidation and bribery if
they come from the sama communi-
ty as the accused. Magistrates are
less open to this because they tend
not to live in the same areas as
those appearing before them.”

But Judicial Officers’ Associa-
tion of South Africa president Joe
Raulinga said: “As a matter of prin-
ciple, we're not objecting to the sys-
tem. We want to highlight certain
concerns, and don’t want the bill to -
g0 through in its present form.

“The lay assessor system gives
' better access to justice to disadvan-

" taged communities. Assessors will

On apDeﬂLianbmarylastmr,m be able to pass on their understand-
decision or finding of the court. In = the High Court found that the mag- -+ ing of the justice system to their
other words, the two assessors can  istrate had been mrrectandnverr

turned the conviction. V

communities because they’ll be,
~ (irectly involved in the trials.

Mimster of Justice Dullah Omar The SAIRR, in its submission tn '+ “Aggessors are no leas vilnerable
introduced the lay assessor system the mmnutt;ae, said the indepen- ! to bribery and int:lmidatiun than f{aimesa

o P

it 3 Yyt

!

“Assessors alsa have to he
At the moment they are -
permanent employees, They -
paid about R100 a daaz This w:
cost about Ri6-million a year.

*This may not sound like
but remember that the wwi=——
went on a go-slow overthai:._....
of money this year !

permits the use of lay s
presiding officers consider this
be expedient for the adminisu’
of justice.

“Moreover, most magistrate- "
the theoretical knowledge, - °
and practical experience needed
reach a just decision dn the hasis
all the emdenne presented ina

SChOD.tEiGh B&id h].S nl1-l=-|n|= =4*
shared the concerns of the T
Society of the Transvaal's nus i*
region, which said if its suin
sion to the committee *Inaa
such as purs, where elements
tribalism, ethnicity and racism
still prevalent, there is no .

". that the use of lay assessors )

promote hlas, prejudiee, and

py 0™ F L 4”:
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LA HE  Congress of  South
8  African Trade Unions told

Parliament yesterday that

& the Employment Equity Buli
I 1ts current form would not redress
the current huge wage gap between
ordinary workers and nanagement
which was a direct resyi of
apartheid

Cosatu genera] secretary Mr
Sam Shilowa said the Byl] focused
narrowly on wage discrimmation
among those domg similar work

Shilowa said 1t did not “addyess
the massive gaps between the vari-
Ous sirata of the work force, betweep
Management and lowly-pard work-
S, men and women, black and
white, blue collar and whate collar”

The Bill should not be confined
to achieving "a degree of horizon-

and gender representativity withn
4 particular stratum of the labour
market while there continues to

1S a racial

be a huge vertical Imequity
between thosc at the bottom and
thuse at the top

Research conducted this montk
under the supervision of the
Umversity of the Witwatersrand’s
management faculty found that
10,65 percent of companies suy-
veyed conducted HIV tests on
Prospective employees, and that
59,4 percent of thege compantes
believed this was appropriate n the
employment context

This was disclosed yesterday by
the Atds Law Project at a heari g on
the Bill, conducted by the Natrona]
Assembly’s labour commuttee

Job apphicants and employees
with HIV or Aids were often per-

cerved to be disabled or unproduc-
lrve

The Southemn African Catholic
Bishops' Conference (SACBC) yes-
lerday welcomed the Bill aimed at
compelling companies with 50
employecs o1 more, or whose
urnover exceeds defined limits, to
draw up and mmplement atfirmative
action plans

The Bill was *q sigmificant and
well-thought-out attempt” to deal
with the umbalances and injustices
of the past, the SACBC sard m a
submission  to  the National
Assembly's  labounr committee,
which s holding two days of publhc
hearings on the Bl

Shilowa also said the Bill was 1n
line with an agreement on affirma-
uve action legrslation reached 1n the
Nattonal Economic Development
and Labour Council (Nedlac)
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CECILIA RUSSELL
THE era of the old school tie will soon be
over following the government's tabling
of the Employment Equity Bill, which
aims to elminate disparities in the labour
market by compelling employers to diver-
sify their workforce by employmng blacks,
women and the disabled across the hus-
ness spectrum

But what exactly does the bill entail?

Most organisations have welcomed the
first section of the bill, which entrenches
the right to fair and equitable treatment of
employees by compelling employees to
address wage differentials through collec-
tive and other bargaining, and by pro-
hubrting medical testing of employees and
psychometmc testing

The employer is obligated to consult
on an “employment equity plan”, 1s
required to analyse the company and
identify employment barrers which ham-
per the “designated employees”, must
assess the level of under-representation of

Ll

I

p oI Wyig[q@

people m this category ang must prepare
an employment equity plan that includes
the affirmative action measures to be
implemented

The bill lays down that people are suit-
ably qualified for a job on their formal
qualifications, prior learning, relevant
experience or because they have the
capacity to “acquire within a reasonable
time the ability requured to do the job”

Annual reports are to be sent to the
director general

Employers must also assign a senior
manager to monitor the employment
equity plan

The quotas are based on the demo-
graphic profile of the economcally active
population, the pool of suitably qualified
people an employer may reasonably be
expected to promote or appoint and on
economuc and financial factors.

The legislation provides for the set-
ting up of a commussion for employment
equity

The Department of Labour intends to

__—-—____—_——'———_‘_—__--___-—-—____—__—__

hool tie drawing to an end

\Frao ibglgg

enforce this through a system of labour
mspectors, through keeping a register of
“designated employers” and a review by
the director general.

The Labour Court can order an
employer to comply with the act and
impose fines should certain sections of the
act be contravened

If the court finds that an employer
unfairly discriminated against any
employee, the court can order that com-
pensation and punitive damages be paid

A human resources practitioner, who
did not want to be named, said that
because the bill forced employers to exam-
ine their employment practice, 1t would
result in the breakdown of old and “dis-
criminatory practices”

“The era of the old school tie 15 over,”
she satd

A weakness was that the bill was silent
on “unwritten policy” which often deter-
mned the culture of the organisation,
which might not correspond with the
spirit of the draft legislation.
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Business accused of hidden asenda

Frank quma
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LABOUR EDITOR

Johannesburg — The argwment
put forward by Busmess South
Afrca (BSA) that the Employ-
ment Equity Bil! would lead to
the destruction of jobs masked
1ts opposition to the trans-
formation of the labour market,
Cosatu said yesterday

Mbhazima Shilowa, the
secretary-general of Cosatu,
said the bill was m line with an
agreement on affirmative action
legisiation reached 1 Nedlac

BSA argued on Tuesday that
the bilP’s drafters had materally
changed the measures agreed to
by business, labotir and the gov-
ernment at Nedlac.

Jayendra Nardoo, Nedlac’s
executiive director, said the

ue would be dealt with before
the organisation’s next execu-
tave commitiee meeting,

It was unfortunate that BSA
had not raised its objections be-
fore 1t appeared m front of the
national assembly’s labour com-
ntittee hearing on the hill He
believed BSA's ohjections could
be based on necessary changes
the legislative drafters would
need to make to any document
bemng transformed mto law

Shilowa told the commitee
the Nedlac report was not a
legally binding document and
that neither the department of
labour nor parliament needed
BSA's agreement to change 1t.

He said: “Business employs
scare tactics by argumg that the
bill will lead to job losses, as
employers will be forced to

eT(er)23|7|R

mechanise and discourage
Investment, especially foreign
mvestment,

*This has become a swan
song of the busmess commun.

1ity, masking thelr opposition to
the transformation of the

labour market.”

Shilowa said there could
never be a “combined view”
between the government and
BSA on the “apartheid wage
gap”, one of the two areas of
disagreement in the Nedlac
report. The other disputed area
18 the definition of “suitably
qualified”

He said it was a fallacy to
argue that racist imbalances
wrought by the National Party
in the workplace under apart-
heid could be rectified by
market forces alone.
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Jobs bill in

LEGISLATION AIMED AT eiminating discnmination i the veyed conducted HIV tests on  orare suffering from Aids
workplace did not go far enough to close the apartheid wmwﬂm_ﬁ Hw_wwuswwmﬂumw@%w En.ﬁww m.,..ammn ﬂmﬁ mﬁﬂm&
ocacy ,an ve
wage gap, Cosatu leader Mbhazima Shilowa said yesterday was appropriate in the employ-  of the National Assoctation of THE 6 CONTRAVENTIONS THE PENALTIES
ment context. Democratic Lawvers, also wel- Employers must: B No previous coninavenhon  |R200 000
E Employment Equity Bill mission to change the Nedlac Heywood said HIV Infection  comed the bill, but calied for some B Consult with frade unions or employees io refledt the
tabled in Parliament last  agreement. Tates among the workforce tapped  aspects of it to be strengthened, ferests of all occupahonal categones. blacks, women, | 81 Second contravention for  [RA00 000
month was in :Jm with an bﬂhﬁw%mﬂw,m beforea Natfonal  25% In some provinces, and It was disappointing that the disabled employses, as well as ohers. the same offence.
agreement on affirmative action cmbly labour committee hear-  because the problem wasnotbeing  issues of Po and thea eld M Collect information and analvss ris , —_—
lemsation reached in the National  ing on the bill, Slowa expressed  dealt with it would remain a fea-  wage gap wmmﬂmqmmu Em__...._ﬂn__nwun and and iden wna_ﬂuam s&ﬂﬂ_@%ﬁﬂm affect “_M _uﬁnxn ﬁjﬁgg ihs R700 000
Economic Development and  reservationsthatthebill didnotdo  ture of the labour market for some  lowly-paid workers was not Zon_m_daE women and disabled workers fincluding o peofils n e previous 12 mon
Labour Coundil (Nedlac), Congress  enough to ensure the apartheid time. addressed In the bi]l, project of the worklores o defermine the degree of under- o o ﬂﬂﬁnnﬂﬁna?
of South African Trade Unlons  wage gap was closed, The bill did not go farenough  spokesperson Bonnie Berkowitz representation of thesa groups) v aﬁu th year
(Cosaty} general secretary Mbhaz- Theblll aims ateliminatingpast  to protect Aids sufferers or people  said. £ =P and implement o ol toquity plan provision wiilin [hrea years.
ma Shilowa said yesterday discrimination in the workplace,  with HIV, Heywood said. The Natlonal Assembly’s wel- g @ Companias wilh mP the d ercl with fodh B Threo s confraven- | R800 000
On Tuesday, Business South  and requires compames with 50 or The Southern African Catholic  fare committee also held public fgs morsthan 50 eport fo the direcforgensnal wilhin a spec me. rons previou ot e same
Africa argued that the draftersof more employees — or whose Bishops’ Conference (SACBC) wel-  hearings yesterday on the welfare B employees. 2 Publish @ summary of the report in the annual report or _.E_ m....,_;u mn___.. threa
the bill had matenally changed the  turnover exceeds a defined Jimit — comed the bill, saying itwas “a  implications of the bill, and were 3 Companies with In the carse of government departments a report mustbe | Provis o
measures agreed to in the consen-  to draw up and implement plans  significant and well thought-out  addressed by representatives of the fewer than 50 kablad 1n Parliament M Four previous contraven RSO0 000
Sus-making body by business, fordoingso. attempt” to deal with theimbal-  National! Coalition for Gay and em with an M Preoare o subsequent em ent equiy plan fions in respect of the same
labour and govermnment. Mark Heywood, head of the  ances and injustices of the past. Leshian Equality as well as the Alds annual tumaver of more | before the end of the term of ils cumment employment provision within thrae ysars.
Shilowa said the Nedlac agree-  Alds Law Project, told the commut- However, the SACBCurged that  Legal Network, than R10 million equity plan
ment was not a legal document  tee that research conducted this  the definition of people with The presenters appealed for the
and anivone who wanted to raise  month under supervision of the  disabilities, who are among those  inclusion of people with HIV or
objections to the way the legisla-  University of the Witwaterstand's who will benefit from the legisla-  Aids in the definition of peopie  ment, but not in the affirmative  National Partysaid it supported the  nation it contatned. The current ceptable and the party would not
tion was drafted was freetodoso  management faculty had found  tion, be broadened to include  with disabilittes for the purposes of  acthion measures. main principles of the bill, Butthe  deviation from the agreement suppart thebill, the staternent said.
Parliament also did notneed per-  that 10,65% of companies sur-  those people who are HIV positive  non-discrimination in employ- in a statement yesterday, the  partyrejected any form of discrimi-  reached at Nedlac wastotallyunac-  —Sapa
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Aﬂne'@ruw 18 hremg over the
u"‘i mploym?:nt Equuty Bill, with the
gCong ess of SA Trade Umuns -l
pyurging that the bill beused asa
v, mwhamsm, to'close the wage gap.
o, I submlss;ons to, Earllament’
- unri;fnhn ¢ommuttee onrlabdur, which
b 15 depptmg fhe bﬂl this week: Qusatu
:has argued that the billin its ‘present
form Yfails dmmally” to tackle the
*vage gapswhlcl‘r develnped under
fuaparthem Sty e
B . Quotingresearch showing that the
; :average Income of a managing direc-
£ -tor m South Africa 1s 100 times that of
*the lowest paid worker, compared to
8} —2ven times mn Japan, and that 60%'0
¢ The national wége bill goes to whl’g !
cullar warkers and n}gnagement T
i C«:r‘&ai:u1 said the Emp],uy;nem} Equlty; k
Bﬂl ‘should'address these? dlspar;tlesf ¥l
h ; % T'us 1§“llkely to further 1rr1tate the‘ !
Lusmess lubby, which 18 already“
imhappy about some of the clausess :qu
ifhe existingbill
4 “'r:.f Cosatu said the argl:lment put fnr—
ard by Business South Africa that
the bill would lead tca the destructmn
3f jobs masked 1ts upposnmn tg"thé
ranstormation of the labour markgt+r )
; Jnf‘ “The 1ssue of closing the ma*ssl*{e L
- 3aps between the various strata of: ’thQ °
s-work force, between manage,m?nt{ B
MAand low-paid workers, men dnd
women, black and white, blue collar
and whlte collar, needs tu be a central
element of any meaningful empluy—
ment equity .-strategy in South
Africa,” said Cosatu
:v ~ As well as plans to maketthmr
-frworkforce more representative of the
colintry’s population, employers
1sshould have to subm 1t plans o the
gy0overnment on how they intended to
s arrow wage differentials, the union
federation argued
s Cosatu'said cnmpames should be
obllged to’
i, N Supply, the Minister nf Labuur
fovith an “audit” of mcome of all layers
of the workforce up to.directors and
' management, mcluding all perks and
Share options
J2 B Set targets for the- harrowing of
Athe gaps between different layers
over specified time periods’
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than 14days after receiving
code of ethics apphcea- dreport, table it in the
ble to these Office-bearers -

’ Natlﬂnﬂl Assembl
' € Same rule applies {0 premiers, who
While the eode has yet to be finalised, the ‘will have tg table reports 1 thewr provincial
bill says 1t must Tequare all members of exec- egislatures.
uaves to “at all timeg act m good faith angd in The Public Protector win mvestigate an
e best interest fthe gsovernment, and to. eged breach by a Cg et member only 1f
meet all obligations Imposed on them by € complaint 1s maqe by the DPresident, g
w ‘ member of the National Assembly or a per-
It will ban Cabinet members, deputy mm. manent delegate to the Nationa} Council of
151ers and proving;g) ministers from undep- Provimces
taking any other baid work Alleged breaches by provincial mmisters
They will algo be brohbited from: will be mvestigated only if the complaint
B Acting in g Wway inconsistent with their comeg from a premer or member of the
office, v Drovincial legislature,
| Exposing themselves tg any situation € code of ethies wall not affect the pres;.
mvolving the sk of conflict between official  dent’s power to appomt or dismiss mempbersg
i3 responsibilities ang brivate interefts. * ofthe met, even durmg the course of an
oV | BUsmgthernr Position or any mformation Hvestigation. It will also et be used to pre-
. entrusted to them to enrich themselves or Veént or delay the prosecution jn court of
x| tmproperly benefit any other person_ €xecutive members,
M Acting 1t A way that may compromise AN explanatarmrimans ae...
[| the Credibility or imtacete, ..o ———
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PARIAMENTARY CORRESPOINDENT

Cape Town — The Skills Develop-
ment Bill, which will force com-
panies to pay a levy of 1 percent
of their payroll for skills tramn
1ng, was tabled m parhament yes-
terday, but the money bill to
authorise the levy is only expect-
ed to be tabled over the next few
weeks

Both are expected to pass
through parliament this session,
although the money bill will have
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Cool business receptio

to be considered by the portfolio
conmnittee on finance as well as
the labour committee, possibly in
joint sessions

Twenty percent of the levy

- will go towards a nationat skills ...

fund, with the balance being paid
as grants to firms carrying out
fraining needs that meet certain
criteria limked to the skills plan
in their particuiar sector

Bill Lacey, the SA Chamber of
Businéss senmor economist, said
although he was not fully ac-
quainted with the details of the

Il aw

proposal, it was unlikely that
business would be “overly enthu-
siastic” about it,

He said this was especially the
case because about 17 pther
levies and taxes were being pro-
posed, in addition to the company
tax, which was already high.

The additional taxes and
levies included the skills develop-
ment levy, a land tax, health m-
surance, a road tax, electricity
levy, waste water charge and cap-
ital transfers tax.

“The proposal is a worthy one,

It
e mimw_»m\ M\WWE i

as are all these additional taxes
and levies, But clearly business
will be a bit punch-drunk if they
were to cough up more money by
way of this proposed levy

“Further to that, If the pro-

posed coniribution is to have the
1mpact envisaged, 1t is unlikely 1t
will be voluntary, meaning that
there will be no choice for part-
icipation in the fund. The ques-
fion to ask 15 where will thas all
stop,” he sa1d

Credit guarantee economist
Luke Doig sald any proposals

Uwﬁ_o_uw\w t w&

with a developmental goal had to
be considered

“I Ihke the notion mn theory,
but it should not be seen to be
punishing companies, whose tax
burden 15 already high,” he said

The memorandum attached to
the bill satd 1t aimed to “develop
the skills of the South African
workforce and thereby increase
the quality of hfe for workers,
improve the productivity of the
workplace, promote self-employ-
ment and the delivery of social
services”
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ESTELLE RANDALL [
POLITICAL CORRESPORIENT

ew Labour Mmister Shepherd
NMdladlana 1S pressing ahead
with the controversial Employ-
ment Equity Bill in spite of howls of
protest from the business establish-
ment
Mr Mdladlana said this week the
bill, which aimns to enforce atfirmative
action 1n the workplace, would be
tabled 1n Parlhiament’s National
Assembly next month as scheduled
This 15 1 sprte of protests by Busai-
ness South Africa that those who draft-
ed the bill had made substantive
changes to a version agreed to 1n the
National Economic Development and

Labour Councu (Nedlac) :

The law obliges government, frades

&flRM:

union and business representatives
Nedlac to try to reach consensus on
proposed labour legislation before it 1s
finalised m Parhament

BSA was particularly concerned |
about the bill’s definition of a “suit- |

ably qualified” job candidate

The bill says a candidate’s suitabli- |
ty should be based on formal qualifica- §
tions, prior learning, relevant exper:- 3
ence or the capacity to “acquire within ¢
a reasonable time the abihity required §

to do the job”.

BSA felt 1t washard for employees to

assess‘potential”,
" - But Nedlac’'s other business repre-
sentative, the National African Feder-

ated Chamber of Commerce and

Industry Nafcoc) and trade union rep- ¥
- resentatives — the Congress of SA. |
Trade Unions (Cosatu) and the Federa-
tion of Unions of SA-havesaid the bill &
'1s 1 keeping with the agreement

reached at Nedlac

- r

—_—

USINESS |

e ol

unhappy

Mr Mdladlana has offered to con-
vene a meeting of Nedlac’s govern-
ment, business and trade union lead-
ers to 1ron out misunderstandings -
probably next week, but warned there
would be no re-negotiation of the bill

+ “Ifthere are differences, 1t’s possible
t0 resolve them 1n the parhiamentary
Jprocess,” Mr Mdladlana said

{ & The bill aims to achieve fairness in

employment and to correct diserimi-
natory employment practices which

, specifically disadvantaged

@ Black people (African, coloured
and Indian people)
H Women

-~ M Disabled people

Employers must adopt employment

[,éﬁﬂllmes and practices which do not
E

nfairly discriminate on the basis of
race, sex, disability, pregnancy, mari-

tal statuis, ethnie or social origin, sexus-

a1 orientation, political opinion, cul-

ture, language, religion or behef
Employers will also have to justify

why employees should undergo med-
jcal tests oY psychometric tests, i
these are administered

Firms with 50 or more employees or
whose annual turnover 1s More than

that set for a small busimess m terms of
the National Small Busimess Act will
have to prepare and carry out employ-
ment equity plans

The bill does not set employment
equity quotas, but leaves 1t up to
emplovers and employees to negotiate
plans, taking their specific circum-
stances mto account

Employvers who comply with the
provisions will be able to tender for
government contracts

But those guilty of contraventions
face fines ranging from R500 000 to
R900 000 The Labour Court will settle
disputes

Support for the bill versus reserva-
tions about the extent of 1ts proposed
corrective measures forced Nedlac’s
business representatives to make sep-
arate submissions this week

Vic van Vuuren and Nick Seagal,
speaking for BSA, warned: “South
Africa has to be mternationally com-
petitive If we are not optimally able to
arrange our own affairs we will be ata
disadvantage to provide opportunities
and jobs m our society

But Aubrey Tshalata of Nafcoc said
“Tt does not take an Einstein to realise
that one of the reasons why South
African indusiry and commerce 18 80
uncompefitive 1s the very poor level of
skills and competence of 1ts manage-
ment and workforce

"This 1s as a direct result of discrimi-
nation by industry and commerce
before and during apartheid

“The last thimg anyone can complain
about 1s the bill 1s too prescriptive "

Another area of difference was
whether small businesses should be
covered by the bill

BSA argued “Smaller businesses
are not In a position to carry extra per-
sons who are st1ll 1n the process of
coming up to speed with regard to
their productive capacity ”

Nafcoc said most of 1its members fell
mto the small business category stipu-
lated 1 the bill and that “having the
threshold doesn’t frustrate us atall”




HE government says

it will eventually de-

cide on controversial

aspects of the pro-
posed Employment Equity
Bill itself if no consensys can
be reached with business
and labour

New Labour Minister Shep-
herd Mdladliana said he had
no mtention of reopening the
Nedlac process

His statement came after 3
'new row blew up this week
over agreements reached at
Nedlae, raising questions
about the body’s roje

Bustness SA (BSA) told the
parhamentary standing com-
mittee on labour that the de-
pPartment of labour had failed
to keep agreements reached
at Nedlac, but later denied 1t
had accused government of
feneguig on any agreements
+_ or anyone of negotiating 1n
bad faith

The dispute centres on the
term “suitably qualified” and
the clause on the wage gap

According to BSA's sub-
fussion this week, despite
agreement at Nedlac on the
definition of the term “strt-
ably qualified person”, the
drafters of the Bill had mod-
Hied the definition way be-
yond the “parameters of
what was agreed”

It said the defnition of
“suitably qualified” had been
materially aitered in a way
that would leaq to compul-

Equity Bill:
‘State ,S:ﬂ

decide if (i
others cannot’

Mdladlana says Nedlac will not
be reopened for the labour Tow,

writes THABO KOB MW% m

y employerstodisregard

maQEmemEmhﬁ_ _Eﬁumm
unrealistically onerous obli- the law and bring it into dis-
_.mﬁcaﬁawmmm&n.

gations on employers, with
Mdladlana met business

potentially devastating con-

sequences for individuals and labour on Tuesday and

and the economy also with Nedlac executives
BSA also said 1t had reser- to try and resolve the stale-

vations about the insertion of mate Therow is settolead to

the turnover threshold, as it questions over the role of
would cause admimstrative Nedlac and its credibility if
chaos 1 government by such agreements were 1n-
bringing an untold number of deed reached.

small and even micro busi-
ness into the fold

“It would make the Act 1171-
possible to implement, cauge

Nedlac’s objective is to
achieve consensus between
labour, business and govern-
ment on contentious 1SS1es

i F T T Ty
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Business, govt iron out

differences over jolis bil

Reneé Grawitzky ﬁD 2?’ ? ,qg

BUSINESS South Africa (BSA) and
government are optrmistic that misun-
derstandings which emerged durmng
the drafting the Employment Equty
Bill wall be resolved this week

The two sides met at the weekend to
1ron out dafferences about the shape of
the bill Tension mounted last week af-
ter BSA imphed that government had
reneged on agreements reached in the
National Economic, Development and
Labour Council (Nedlac) on controver-

s1al aspects of the bill Duning the par-y-

hamentary
mgs on the bill BSA saud it was opposed
to “those sections of the hill that de-
viated substantively from agreements
concluded m Nedlace”

BSA claimed the departures related
to the wording of the clauses deahng
with the appointment of “swtably
qualified persons” and the wage gap

At the weekend meetmg, compris-
ing representatives from labour, gov-
ernment, busmess, the commumity and
the Black Management Forum, 1t was
agreed there was no violation of the
Nedlac agreement on the part of gov-
ernment It was also agreed that gov-
ernment’s lawyers would cons:der a
formulation on the “sutably quahfied

person” clause table b l!!;l (

Employer spokesman Vic van Vu-
uren said business never alleged gov-
ernment reneged on the Nedlac agree-
ment, but 1ts view was that the formu-
lation of the controversial clauses m
the bill were not 1n spirit of agreement
struck Hence busmess had asked gov-
ernment to re-examine the wording

Sources said problems had arisen
during the drafting process Due to
time pressures on the drafters of the
bill, 1t appeared that they had insuf-
ficient contact with the Nedlac parties
The drafters were not necessarily able

committee on labour.hear-! 'to divine the real mntentions behuind the

compromises reached in Nedlac
During the committee hearings,
BSA argued that the drafters modified
the defimtion of “swtably quahfied
person” way beyond the parameters of
what was agreed “The geﬁmtion has
now been matenally altered in a way
that will lead to compulsory tokenism
and 1mpose unrealistically onerous
obligations on employers.”
BSA said the Nedlac defimition re-
uired that the person recruited
should have the “ability to do the job”,
whale the clause mcorporated in the
bill stated that the alpliphcant could
have the potential or the “capacity to
acquire the ability to do the job”




Leon raises O

Cikh) G

I.YNDA LOXTON

Cape Town - After last week's
public hearmgs on the Employ-
ment Equity Bill, the portfolio
committee on lahour will today
consider amendments proposed
by Tony Leon, the Democrafic
Party (DP) leader, to “sofien” the
possible harmful effects of the
bill on the economy

He said 1n a statement yester-
day that while the DP supported
the need to redress the imbal-
ances and mequities of the past,
1t could not support the bili In 1fs
current form

Leon said it would place an
unfanr burden on small business-

'l I

es, harm job creation and
remforce racial differences and
“aroup thinking”

Leon said the bill was also
“punitive and coercive” and
would “increase government
interference 1n the economy and
discourage private mvestment”

Leon has suggested that a
range of mcenfives be offered to
employers to encourage them to
right racial imbalances

These mclude fast-track {reat-
ment of applications for exemp-
tion from bargaining council
agreements, preferential access
to loans from state-funded bodies
and preference m the allocation
of state tenders

jections to e({mty bill

Leon has proposed the dele-
tion of the section 1n the bll
spellimg out “pumitive damages”,
which he said would “only cre-
ate greater uncertainty 1n
labour law

“We have mcluded a amend-
ment which takes account of the
objections raised in the public
hearigs last week agamst parts
of Section 20 of the biil,” he said.

“Ag 1t stands, the hill states
that people must be considered
suitably qualified for a job not
only if they are able to do1t, butf
they have the potential to do 1t
This 1mposes an unfair burden
on employers, and we propose
that these sections be deleted ”

T —— —_— — 1




‘Put more carrots;

ANDRE KOOPMAN

R

PARLIAMENTARY BUREAU

DEMOCRATIC PARTY leader Tony
Leon has disclosed several proposed
amendments that would make the
Employment Equity Bill more imncenfive
driven
The mamn thrust of the key provisions
of the bill were punitive and COEICIVe,
whereas the DP believed m “Dushels of
carrots and a paucity of sticks”, Leon
said

Another amendment proposed by
the DP was changing designated employ-
ars from those with 50 employees to
those with 100 or raore employees

The National Federation of Affican
Chambers of Commerce at parliamen-
tary hearings on the bill has opposed

sumular suggestions, saying most of South
Africa’s businesses are small
The Employment Equity Bill 1s aumed
at ehymnating mequuties of the apartheid
past by removing discrimunation in the
workplace and encouraging firmative
action

[t requires companies with 50 or
more employees or with a turn-ovet
greater than R10 mullion a year to draft
and implement equity plans

Leon said at a press conference that
tha D could not sanction the biil 1n 1ts
present form, as it would place an oner-
ous and unfair burden on small bust-
ness

“Our amendments am to soften the
harmful effects the bill may have on eco-
nomic growth and job creation, while
ensurmg that mdividuals who have been

9198

the benefits of

disadvantaged will recet

the bill,” he said

“We have ncluded several proposed
amendments to exciude small businesses
from provisions of the bill which may
impose undite hardship on them ”
The DP amendments would make for
easter implementation of the bll and
would provide for addibonal gudance to
bustness, Leon added

He said the DP would also prefer an
incentive-based rather than a pumtive
approach

Among the DP's proposals for provid-
ing meentives 1o employers to create
ernployment equity was the establish-
ment of a performance system to €ncout
age workplace empowerment and CoM-
phance with the act

Factors that should be taken 1nto

e —————————

in I,

quity Bill

account mn defermining all employers
workplace performance would be

® The percentage of the payroll spent
on trarmng low-skill employees

® The speed and extent of advance-
ment of low-skill employees and the rate
at whch hiteracy levels improved

@ Productvity levels and the rate of
their improvement

Among the Incentives which could
be offered to employers, Leon suggested
were the fast-track treatment of apphca-
tions for exemption from bargaining
council agreements, preferential access
to loans from state-funded enterprise
promotion agericies, and preferment il
the allocation of state tenders
The proposed amendments would be
debated by the-N ational Assembly’s
labour commuttee today, the DF sa1d

|

|



Opposition parties split
over employment bill

bk, ) &0 29| |92
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CAPE TOWN — Opposition parties were
divaided into two camps yesterday about the
controversial Employment Equity Bill

This came on the last day of the labour
portfolio commftee’s hearings on the bhill,
with the National Party (NP) and the
Democratic Party (DP) claiming that whale
they supported the overall thrust of the ball,
they were opposed toit “1n 1ts present form”

However the Inkatha Freedom Party
(IFP) and the Pan Africamist Congress
(PAC) fully supported the bill but said there
was a need to correct certain “flaws”™ and to
make some additions

NP MP Willem Fourie said' “The NP re-
jects even the shghtest attempt to remntro-
duce the principles of apartheid or any dis-
criminatory provisions of whatsoever na-
ture, or reverse discrimnation ”

Fourie said the bill put a burden on the
relationship between the employer and the
employee and made provision for the rem-
troduction of principles of apartheid and
discrimmation

He said 1t would have a negative effect on
the creation of jobs, would racialise the
workforce, stramn economic growth, put at
rsk the opportumities of those who were
employed; and would not protect the 1mter-
ests of the unemployed

Fourie prediacted that the ball would lead
to the destruction of the economy

DP leader Tony Leon said the mamn
thrust of the key provisions of the bill were
“punitive and coercive”

It would place “onerous obhgations” on
the employer, increase government inter-
ference 1n the economy and was hikely to
provide a disincentive tor private sector 1n-
vestment, he saad

Apartheid was a group-based diserim-

nation system, Leon acknowledged, but
said “the DP beheves that the bill tilts the

balance against the imndividual and leans
too heavily in favour of the group”

However IFP MP Velaphi Ndlovu said
the bill did not “recognmise ethmicity as 1t
muxes ethnic and linguistic groupings with-
in the common denominator of ‘black peo-
ple” This would lead to the possibility of
meeting affirmative action requirements
with people of a hngwistic group who were
only a minority 1n a specific region

Ndlovu said the programme advocated
by the bill “should only be temporary and be
revisited by Parhament once 1t has re-
dressed the imbalances of the past and
moved 1nto a new colour-blind society”

The IFP proposed that an amendment be
made to force Parhament to “apply its mind
anew’” totheissue after 10 years

PAC MP Ngila Muendane supported the
bill but said it needed “some panelbeating
here or there”

He said that the bill was “long overdue”

Government intervenfion was needed,
Muendane saud, or else workers and blacks
would be “eternally disadvantaged” 1n the
country of their birth

He said that those who thought the ball
advocated reverse racism were wrong, as
apartheid’s paradigm was to upgrade some
while suppressing the majorty

The PAC felt that while there was dis-
crimination against women 1n general,
there was even more against black women
This was because 1 addition to discrimai-
natory attitudes, their lot was compounded
by statutory discrmmination Muendane
called for black women to be classified as an
additional designated grou

Labour dmectur-genera{) Sipho Pityana
15 expected to announce on Friday what
amendments, 1f any, the labour mmmistry
could make to the bill after the submissions
have been made by business, labour, com-
mumty orgamsations and political parties
during the hearings
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Employment Bill
needs to

By Frank Horwitz

HE explanatory memorandum

accompanying the Employ-

ment Equity Bil! clanfies the

draft legislation’s goal of
achieving equality 1n the worhplace by
ehminating discrizunation

The Bill also aims to umplement
positive measures to redress disadvan-
tages expenenced by black people,
women and the disabled, and to ensure
equitable representation 1o 2l occupa-
tional categones and levels

To mollify compantes’ concerns
about statutory quotas and regulations,
the Bill attempts to facihtate work-
place reform through self-regulation
by employer and employee parties

Certan terms and clauses need to
be clanfied, particularly for parties
suich as the Commission for
Conciliation, Arbitration and
Mediation (CCMA)

This 1s mmportant i establishing
clear parameters for employment eqm-
ty plans, guidelmes for employers and
labour and clarity 1n settling disputes

The following terms and clauses
should be defired and explained

® Rac:al or sexual “harassment” as
a form of unfair discnmination 1s not
defined 10 Secnon 5 (3) of Chapter 2 Tt
cauld be mnterpreted as using racist or
sexist speech as well as conduct,

@ Secton 5 (1) refers to direct and
mdwect discrimnation. These terms
and the differences between them
should be defined and examples should
be provided, and

@ The term “equutable representa-
tton” is used 1n several sections of the
draft legislation

The Biil allows employers to con-
sider regtonal, sectoral and industry-
specific factors, demographics and the
labour-market supply of certain skills
The longer-term goal, however, 15 a
diverse worhforce reflecting the
national demographic profile of groups
at all levels

There 15 a need to give clearer

guidelines on “equitable representa-
uon” This 1s important mn definng the
meaning of appomung “suitably quali-
fied people” This conld describe acad-

CHUC, occupational or expenence—

based competencies

Employers will be required to train
and develop people from destgned
groups (Chapter 3, 12 (e}) Using the
excuse that there were not enough
“suitably qualified” people to hure
from one of these designed groups will
not necessanly be acceptable

Proactive measures, such as schol-
arships and bursanes, are ymportant 1n
promoting an active employer role mn
tertiary occupational education

Too much legal specificity hmting
terms such as “equitable representa-
tion”™ will Likely result in the practice of
sethng quotas This may discourage
the setting of targets, oge of the Bill's
more flexible features Targets or
goals take situational factors into
account 1n a More pragmatic way

Employer fears

The Bill tnes to allay empiloyer fears
about quotas (Section 3 (a)), appoint-
Ing people not suitably qualified
(Sectton 3(b)), and appomnting white
males {(Section 3(c)}) Employers are
also not required to create supernumer-
ary posts for designed groups

Despite thus apparent flexibility, the
penalues outhned in Chapter 2 are
severe, particularly those dealing wiath
the payment of compensatory damage
This 15 especially true for smaller
Organisatons

Punitive damages ke within the dis-
crenon of the Labour Court. Fines of
R50G 000 to R900 000 are somewhat
high.

Larger orgamsations. reahsmg they
are not making progress, or who show
hittle intention of addressing employ-
ment equity, may set asxde funds for
this contingency

Flexibility 1s important but 1t will
be didficult to make reasonable
progress if labour turnover 1s low

- = = h o d mEAW K 1% =g @

e clarifie

because employers are not required to
hire new employees The Buill should
rather have a mux of penalties and pos-
Iuve incentives to achieve equity plans

As the Bill has the long-term goal
of creating a diverse workforce, 1
seems unhlhely that legislation on
employment equity and affirmative
acfton will be an interim measure

More likely, employment equity
plans, programmes and reporting
requirements will continue mdefinite-
ly, subject to review

One of the Bill’s posiuve features 18
that 1t pernuts employers, employees
and trade untons to regulate them-
selves Section 17 addresses employ-
ment equuty plans and contams many
vaganes winch need to be explamed.

Two fuzzy concepts concern the
“under representation” of people
from designated groups and “reason-
able progress™ towards 1mplementing
equity

The CCMA or the Labour Court
may be left to interpret or give sub-
stance to these terms Instead of these
prescniptve defimttons, the Mimstry
of Labour should provide guidelines or
codes of practce

The notton of “reasonable accom-
modaton™ 10 Section 6] 15 lhimiuted to
people wath a disabitity

One could ask whether thus concept
should not be extended to other areas
with discnmunatory potential, religious
observance and working mothers, for
example

Sections 39 and 40 give the director
zcnerat of labour wide powers These
controls should be given as a last
resort, given the dispute resolution pro-
cedures envisaged through the CCMA
and the Labour Court.

An employer can, however, chal-
lenge the director general’s decision 1n
the Labour Court.

The Bill's dispute resolation proce-
dures 1s complemented by Schedule 7
of the Labour Relations Act (LRA},
which mcludes unfar discnmination

.provisions which can be referred to the

*82 Fr e 909 rd w3

i arbitration -

CCMA for concil:atton
and to the Labour
Court for subsequent

Section 24 calls for
disputes about duties
of designated employ-
ers 1o be referred 1o the
CCMA for conciha-
tton, and 1if not

resolved, o the CCMA
for arbitration
These duties

mnciude consvltation,
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disclosure, analysis of Labour director general Sipho Pityana ... the
employment practices, Employment Equity Bill glves him wide powers
an employment equity [n the resolution of disputes Maybe he should
plan and an arnuai be given this authority as a last resort.

progress report on
mmplementation to the Labour
Mimstry

A dispute about protechon of
employee nghts conferred by the LRA
(Sectton 48) may be referred to the
CCMA for conctllabon under Section
49 [f unresolved after conciliation, it
may be referred 1o the Labour Count
for adjudication by the CCMA

These procedures are satisfactory,
but the CCMA 1s hkely to carry a large
add:itional load as a result of thus Bill

Resolving disputes

To allewiate the CCMA case load,
alternative dispute resolution provi-
stoas should be included 1n the LRA

The Bill does not provide for bar-
gaimng counctl dispute procedures and
the use of alternative agencies such as
the Independent Medration Services of
South Africa.

This 1s a senous omussion. The law
should encourage preventive dispute
systems

Discimination disputes are ofien
complex and mediation and arbrtration
may not aiways be effecnve

The Bili should include provisions
encouraging jomt problem-solving and
alternative, proactive forms of dispute
resolution

The LRAs.cnrrent, procednres pro-

vide 2 remedy for agemneved mdividu-
als, but do not address the underlymng
basis for discrimination and 1nequity

[t can be argued that the law should
seek to remedy only symptoms
Providing a broader framework which
incledes provisions for altemanve dis-
pute resolution maght be a step towards
resolving deep-rooted problems and
conflicts.

To aclueve equity through affirma-
tive action, measures contained i the
Skills Development Bill should com-
plement the proposed !egislation

Equity wall not be achieved without
substantial 1nvestment i1n human
resource development linked wath
strategic orgamsational goals

Legal “camrots and sucks™ will help
Effecuve human resource develop-
ment, bowever, 1s 2 function of the
strategic importanice given to it within
an orgamsation

This requires mobilising materials
and assets and showing the wherewith-
al to create a culture of people devel-
opment and equity

(The writer 1s a part tme CCMA
commussioner and professor of human
resource management at the University
of Cape Town. His article was first
published in the June 1ssue of South
African Labour Bulletn ) _
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UNDER the previcous Labour
Relations Act (LRA) there wasg
always some uncertamty about
the award the industrial court
would make for a distmssal whach
was only procedurally unfair

The new Act attempted to ehim-
mate that uncertainty by adopt-
g the rule used by many private
arbitrators, namely to award pro-
cedurally wronged employees
therr salary for the perod between
the dismissal and the end of the
arbitration pmceedmtﬁ.

This meant that the employee
suffered no loss as a result of the
mitially unfair procedure of the
employer.

Regrettably, the Labour Court
18 not yet unamimous on 1its ap-
proach to this question under the
new LRA,

If a dismissal of an employee 15
only procedurally unfair, subsec-
tion 194(1) of the LRA requares the
Labour Court or the Commission
for Conciliation, Mediation and
Arbitration to make an award of
“compensation” which “must be
equaf to the remuneration that
the employee would have been
paid” between the date of dis-
missal and the end of proceedmgs.

Under subsection 194(2), the
compensation payable if a dis-
missal 18 substantively unfair,
“must be just and equatable 1n all
the circumstances, but not less
than the amount speaified 1n sub-
section (1)”. The only exception to
the rule 1n subsection (1), 18 when
the former employee pursuing the
claim is tardy imn doing so

However, what this rule
means, 18 a matter on which
Labour Court judges are divided.

In Chothia v Hall Longmore
(J39/97), Judge Basson took the
view that “compensation” is equv-
alent to damages suffered or the

—— vl
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Labour court ju
how much co

Uncertainty over compensation for rocedu
until the Labour Appeal Courtrules on the jss

eo 2017 (9%
attual loss to'an employee, which
implies an employee must prove
the loss of income since the date of
dismissal and take steps to reduce
that loss Consequen ¥, the min-
imum award 15 restricted to the
actual loss suffered by the employ-
ee between the date of dismissal
and the end of proceedings,

By contrast, 1n National Umon
of Metalworkers of SA & Others v
Precious Metal Chains (Pty) Ltd
RJ109/97), Acting Judge Maseru-
mule held that an adyjudicator
must award an employee the val-
ue of remuneration the employee
would have earned while waiting
for a fair hearing by the adyadi-
cator, irrespective of the employ-
ee’s actual loss during that time.

In reaching this conclusion the
judge relied on, among other
things: the clear, mpperative, lan-
guage of subsection 194(1); the m-
tention of the legislature to elim-
inate the confusion around corg-
pensation awards which prevailed
under the old Act by introducing
certainty and umformity, and the
sala effect of such awards m

compe employers to be more

ue, saysR

dges differ on
allabi)es must pay

1

ally unfair dismissals will prevail
obert Lagrange

AL A A A J
careful in following the gmdelines
on procedural fairness m the Act.

Judge Zondo’s decision, as an
acting yjudge, in CWIU v Johnson
and Johnson (P3/97) distinguish~
€s compensation for purely proce-
dural and substantive unfarrness, |

Although agreemg with Bag-
son on the meamng of compensa-
tion, the judge held that the cal-

tion of compensation under
subsection (1) applies irrespective
of the actual loss suffered. i
debIn thew Iateiat c{thﬁbutmn to the
ate, Wagley, AJ in Manning v
Meiro Nissan & Ano (Case no
1034/97) decided that an adjudi-
cator has a discretion on the
amount to be awarded above the!
mmmum specified by subsection’
(1), up to the maximum of 12
month’s remuneration, but not m
respect of the munimum itself -
er, the acting judge held

that the purpose of subsecfion (1)
18 not to profit the enélﬁloyee but to
avord prejudice to the employee
while awaiting a fair hearing by
the adjudicator. - ?

Consequently, any income
earned in the mternim from other
sources must be offset agaunst the
amount due under that section. ‘

Effectively, Acting Judge Wa-

ley reached a result as
ﬁﬂHBﬂﬂ, but without mmplying a
duty on former employees to mit-

igate thearlosses,
However, on the correct
method of determmng the

amount payable, uncertamty will
prevail until the Labour Appeal
Court pronounces on the matier

Until then, dismissed employ-
ees would be advised to look for
other work.

O nge is a member of the
South African Association  of
Labour Lawyers.
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Bosses to pay
for pension

A Labour Court judg

disl mmin tiog
/@M : m(ent may have

o

opened way for victims to claim

millions of rands in compensation

OWN CORRESPONDENT
Cape Town

ground-breaking judg-

ment in the Labour

Court may have opened
the way for employees who
were victims of discrimination
In retirement fund rnles to
claim millions of rands in com-
pensation from employers.

In a judgment last month,
the Labour Court ordered Gaut-
eng tobacco company Leonard
Dingler to pay R180 000 to black
employees to compensate them
for previous discrimination
against them.

The weekly-paid blacks had
been excluded from member-
ship of the staff benefit fund,
which was open only to
monthly salaried staff The em-
ployer paid a monthly coniri-
bution of 10% of salary to the
staff benefit fund but only 5%
to the weekly paid workers’ re-
tirement fund.

In the first judgment in the
case, mm QOctober last year, the
Labour Court found that the
fund’s rules had discriminated
agamst the black employees
and that this amounted to an
unfaur labour practice.

The court gave the company
and the aggrieved workers a
chance to find a solution.

The two parties came to an
agreement about the restruc-
turimg of the funds but dead-
locked on the question of com-
pensation.

In a second judgment, in
March, the Labowr Court or-
dered the employer to pay the
difference between contribu-
trons to the two funds, back-

dating the payments for one
year.

Peter Strasheim, of Old Mu-
tual Employee Benefits Legal
Consultancy, who helped the
employees and the company
reach agreement on the issue,
said the two Leonard Dingler
cases had hupe implications for
fund members, trustees and the
retirement industry.

“In this case, the parties
agreed that only employer con-
tributions not previously paid
would make up the compensa-
tion, The employees did not
claim interest or investment re-
turns on the impaid amount.

‘A key issue is the implica-
tions for employers and retire-
ment funds if employees claim
the full actuariat value of the
unpaid contributions as com-

* pensation,” he said.

This would include interest
which would have been earned
and investment returns fore-
gone and could run into huge
sums, Strasheim said.

“There are also serious im-
plications where some compa-
nies are unable to pay,”

Companies could come un-
der pressure to pay out from
profits or from part of the sur-
plus, if any, in the retirement
fund to cover compensation
clayms, he said.

Another key issie would be
whether the need for equality
should be satisfied by increas-
g the fund benefits paid to the
victims of discrimimation to
the same level as other workers,
or reducing benefits paid to the
privileged to those paid to the
victims, or by compromising
between the two.




-

g g e e R e e - N s
™

e Reneé Grawi

_ LABOUR Mmuster Tito Mbowenm said yesterday he
u ; X would not engage in major negotiations on arend-
: Ty & ;e ments to the Labour Relations Act, some of which
TR might prove controversial — one year ahead of the
) . 4 . 1999 general elections
» ¥ , During a briefing on the Commission for Concil-
S : ,, o ™~ . lation, Mediation and Arhitration’s annual report,
wﬂ. T ¥ N *  Mbowem said he hoped organisational bottlenecks
. - Lel : ‘s and shortcomings had been 1dentified and resolved
o : NN — some through legislative amendments.
., o However, when questioned, Mbowem appeared
w ik o hesitant to consider further amendments this year
: # Reviewing the commission’s work over the past
N year, he said consideration had to be given to charg-
: . 1ngusers for some of the commission’s services
This would not only raise revenue but would act as
a deterrent to those taking trivial disputes to the
commission
LE According to i1ts annual report, the commission re-
P “ cerved more than 60 000 referrals during the past
. year To date 1t had received more than 80 000 The
.. commission handled 30 068 disputes last year, while
; 10 898 cases awaited conciliation and 8 952 were still

- SO to be arbitrated It emerged that 78 arbitration
Labour Minister Tito Mboweni addressing a media briefing yesterday on the annual report of the Commissionfor awards had been taken on review to the Labour

Conciliation, Mediation and Arbitration Picture TREVORSAMSON  Court, with eight successful

Commussion director Thand: Orelyn said the set-
tlement rate for concihations had been 67% and 86%
for arbitrations She said more than 70% of referrals
related to individual dismissals. Twenty percent of
disputes came from the retail sector

The labour department’s annual report, also re-
leased yesterday, showed that trade union membhez-
ship 1 SA — contrary to international trends — had
risen with current umon density amounting to 24% of
the estimated 14,2-rmllion economucally active
population. Membership of registered trade umons
rose last year by 13%,to 3,4-mullion as the number of
registered unions grew from 334 1n 1996 to 417 by the
end oflagtyear ’

Sapa reports that the SA Chamber of Business
(Sacob) said many recent changes to labour laws
were blatantly biased in favour of labour. Sacob was
making a submission to the National Assembly’s
labour portfolio commttee

w.ﬂ-
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Changes to labour

laws biased — Sacob

MANY %ef the recent changes to labour
laws were blatantly based 1n favour of
labour, the South African Chamber of
Busincss (Sacob) said yesterday

The cumulative effect of the legisla-
tion would inhibit job creation, destroy
jobs, and encourage evasion of labour
market law, Sacob said 1n a submission
to the National Assembly’s labour port-
folio commuttee, which 1s holding hear-
ings on the labour Budget vote

“Sacob 1s strongly of the opinion
that the programme for labour law
reform does not propetly priontise the
needs of the South African labour mar-
ket and that 1t does not, 1in the absence
of a macro economic strategy, dove-
tail with other measures of economic
restructuring ™

Sacob expressed concern that the
Budget made no mention of funding
for insttutions envisaged 1n terms of
the Basic Conditions of Employment
Act, the Skills Development Bill, and
the Employment Equity Bill

In a separate submission to the
committee, the Free Market
Foundation urged that the Ministry of
Finance tailor its occupational health
and safety rcgulations to specific
industries and enterprises

R AR Yl L Pl e " e T e wrda ) i Tk IEW Kt Wiy Pl awe
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The foundation cited as an example
rminers mnvolved 1n small-scale miming
operations, who were exposed to dan-
sers different from those of their coun-
terparts employed 1n deep-level mines
operated by large enterprises

In its submission, the Southern
African Catholic Bishops Conference
welcomed the 18,35 percent increase
in the labour Budget vote, and the
additional allocations for human
resource development

“However, to justify such increas-
es the mimstry 18 going to have to
demonstrate that 1t 15 making
progiess i reducing unemployment ”

The conference expressed concern
that the Unemployment Insurance
Fund was severely under-funded, yet
1ts allocation had remained unchanged
at R7 mullion

It also cnticised the decrease 1n
allocations to work centres for the dis-
abled and workshops for the blind

The Congress of South African
Trade Unions. the country’s largest
labour federation, has refused to par-
ticipate in the heanngs, claimng
that the Budget process does not
accommodate meaningful input from
the pubhic - Sapa
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THE proposed Employment Equity Bill

s threatens to saddle compantes with costs and
hassles that will prevent them from becoming
world class compefitors.

However, those organisations that act first
and fastest to embrace diversity stand to gan
avaluable advantage.

Firms must learn work with local reahties
even while chasing global market opportuni-
ties South Afncan managers have a choice.
They can either stay here and deal with the
changes or go offshore and play a different
game What they should not do 15 stay here
and complain about how unfair things are

Nor does 1t help to waste time arguing that
the new bill is racist, that 1t will cause white
skills to leave the country, or that 1t will add to
the unemployment problem.

The fact 1s that the masses of this country
want things that do not smit business Gov-

’s agenda 1s dictated by their votes.

ernment
So while politicians proclaim thewr commit-
ment to competitiveness, they will act 1n ways
that hurt firms’ abihty to compete
It 1s sensible to lobby against legislation
%Fmﬂ will hold companies back, but there 13 no
pomt in having endless mternal debates
about the impossibility of change.

‘Abandon notion of transformati

o 23 Jy]q9

Transformation and competitiveness are not :._m:m_ y exclusive, says

]

+ .

(i66)

Tony Manning. The best firms profit by doing both aggressively

Managers spend too much time tallang
about what 1s wrong and why things cannot be
done, and too little thinking about what to do
and how to doit.

It18 tempting to point at the fatlure of high-
flying black-run firms as proof that “blacks
cannot make 1t” ;n business, One could point
equally easily to many more examples of trou-
ble at white-run compames No one has a
monopoly on screwing up

To make positive changes, companies will
have to begin by rethinking their assumptions
about the development of people

The most himiting view is that it takes a
long time to prepare a person for a senior job.
Human resource managers like the idea of ca-
reer path development

s 18 the age of the portfolio ecareer. Peo-
ple tend to move fast from one position to an-
other, and from company to company or 1nto
self-employment Many firms have seen the
value m bringing in outsiders who have a
fresh point of view. Expenience does not have
the cachet 1t once had.

In any event, how do you explain the as-
tonishing success of local figures lhike Nail
chairman Ntatho Motlana, Saki Macozoma at
Transnet, or Zwelakhe Sisulu at the SA
Broadcasting Corporation, none of whom had
the benefit of long preparation for their pre-
sent business leadership positions

Of course, firms do need professional en-
gineers, accountants, and lawyers. However,
there are also people with valuable experience
gamed over many years The first pronty
should be to use them effectively.

A key reason that compames cannot cope
with new challenges in business 1s that they
are wedded to either-or thinking They are
paralysed by paradoxes

What they need to discover 1s the value m
doing this and that rather than thas or that As
long as they think there is one nght answer or
one best way, they lhimt their options

Some companies assume they can erther
choose to transform or become more compet-
ifive. They will lose ground to firms that set
out aggressively to do both at the same time.

on or profit’

Many tender documents now require spe-
citic details of vendors’ affirmative action
practices So transformation 15 already a fac-
tor i competitiveness

The best way to make progress on hoth
fronts 1s to mvolve people i strategic debates
as early as possible The more informed they
are, the more competent they can be

What companies should do is put the tough
1ssues on the table and talk about those. How,
for example, can you cut manufacturing time
by 20% in the next ten days? How can you
mmprove customer service levels by 50% 1n the
next two weeks? Participation and empower-
ment are essential in the new workplace. So1s
disciplime Firms need to spell out strategies,
define what is not negotiable, measure per-
formance, and give people fast feedback

Compames must make 1t clear that success
m a hostile competitive environment 1s hard
to achieve and demands hard choices And
they must keep commumicating the message
that personal contribution counts

The time has come to abandon the notion of
transformation or profit, and start working at
transformation for profit* - =

#...-.

O Manning 1s a strategy ¢onsultant




12 BLISINESS DAY, Tuesday, Apri 28 1958

3A’s parlrament 1s not a pretty
aight On 1ts one flank, a ses of
black faces, on the other a
bandful of whites The 1ssue di-
viding them 15 the Employmnent
Eguty Bill a pieceof legislation
designed to open white-collar
ranks to the black majonity

~ Parhament has become the
arena 1 which a national mmd
dle class has turned agmnst 1t
self on racial ines, fighting over
the sporls of privilege

- For thewr part, the National
Py ety Fom

pomt wIyly to

the Nationahlsts m the w«mnm
1340s and argue that with the
African National Congress
{ANC) mm power we are seemng
more of the same a nationalist
movernent using 1ts parhamen-
tary majonty to i1l the ranks of
ermmercial and public institu-
tions wath “itsown”

) hﬂv}l X, ﬁ . . . 1.... .-—‘......_.....". . .,w

DP, NP Mwamﬂ help

Politics at the moment, lead-
ing white politicans complain,
13 shaped by a monohthic
Afnean nationalism abusing its
vast electoral strength to pur-
sue narrow and greedy ends

The 1rony 1s that thus com-

laint could turn into a self-fai-
m:.Em rophecy If the DP and
the really want to crack the

nationalist monolith they need
to go beyond the flenible and ne-
gotiable measures spelled ontin
the bill, and to lead the white
business classes into a robust
and creative programme of af-
firmative action

If they faxl 1n thes task na-
tionnal pohitics will remain the
battleground of a racial middle
class war for a while tocome

How might affirmative ac-
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ANALYSIS

mployed face far too many obstacles

The Demacratic Party, in a document drawn up for the presidential job summit to be held later this year, has proposed a voucher-based scheme as one

way of providing jobs and training Party leader Tony Leon gives an overview @
/ 28 [ul9g

POLITICAL freedom 13 an mcreasing-
ly empty concept 1n SA.

Z_wrn:m of poor and destitute South
Africans have seen no materal change
to thewr hves, mequality between the
employed and unemployed 15 now

ater than that between whites and

lacks

However, the Democratic Party
(DP) belhieves that there 13 hope for

those mired mn poverty — provided we
make the right policy choices The sin-
B verty ane the boprence between
pov and the beginnings of a decent
standard of living 15 a Jjob Yet since
1994, the unemployment rate has -
creased to anything between 25% and
33% and it 1 shill grownn
There are 2,3- on South
Africans under the age of 30 who are
unemgloyed, 65% of whom have never
had 2 job To this tronbled generation
18 added half a mithon school leavers
every year, most of whom cannot find

jobs either

The state cannot provide either em-
wmumﬂmﬁ ar traamng n%uanﬂﬁuﬂmm ef-
echively The labour department re-

ported 1o 1995 that 1t had spent R32m
on tramnng 48 000 people, but that on-
ly a fifth of them had found jobs Other
such mmnﬁmmmﬂmmuwgmbm_.
Government-set regulations are
outdated, expensive, and restnct n-
dustry’s ability to train prospective
employees 1n the sklls they actually
require Restrictive labour laws pro-
duce a vast number of disincentives to
employment.
ur message 15 sumple We need to
remove the obstacles which prevent
the unemployed from gaimng sklls
and getting jobs, and mive practical
help 1 developing sklls and employ-

sment opportumties with & mmmum of
! redtape

We propose that, for the next five
years, each matriculant should recsyve
an “opportumty voucher” wath hus or
her matric certificate

The woucther will consist of 12
monthly mim-vouchers, each worth
R250 Nongovernmental organisa-
tions, education mstitubons and pn-
vate businesses will bad for the night to
distrbute another 200 000 vouchers a

black professionals gain full ac

The Employment Equity Bill isto enterthe parhamentary process laterthis year Jonny Steinberg looks at nm_.mw

year Lo unempioyed people under the
age of 30 who are not matrmculants

The most important thing about
these vouchers 158 that the reciptents
will be able to decide for themselves
how to use them, thus maximising the
effectiveness of the system and simplh-
frnngita admimistration

Reapients wall be able to use the
vouchers m several ways theycan use
them to pay all or part of the costs of
education or traxrung at any aceredited
instatution, as well as apprenticeship
traxqung at an aceredited company, or 1f
they prefer to, they can use their
vouchers to subsidise aE%EEmuﬂ at
MWW accredited employer for one year,

ject to controls to avord abuse Dur-
ing this time they wall be able to de-
velop work skells and prove the value of
their continued employment. A vouch-
er beneficiary will d 2 R250 mn»-
voucher to his or her employer at the
end of each month worked, m return
for m.,_ wage of at least R250

nally, in recogmtion of the fact

that a third of all new employment op-
portumities are n the informal sector,

vauchers can be used to buy seif-em
ployment kats, supphed by nongovern
mental orgamsations, businesses and
self-help groups.

The kits will meclude the basic
eqmpment, seed captal, matenals and
training needed to set up a micro en-

rnse m one of a wade range of ficlds
such as sewing, food p , apph
ance and motor repair and child care.

Voucher holders wail approach the
supplhers of the kuts with smple bus-
ness proposals, which the supphers
will evaluate for their hkelihood of suc-
cess The qualty of the kats and the
seriousness of the evaluations will be
assured by the competibion between
suppliers

e voucher wiil not be an entitle-
ment. recipients will have to wﬂd..d that
they are pared to work. School
leavers have to pass their matnc
exams, other unemployed youth will
havetopassa sumple test.

Organisations and employers wish-
ng to parbapate wn the voucher pro-
gramme would be d to have a
sumple form of a tation to avord

0

abuse of the systemn.

Accreditation will be awarded by
chambers of commerce, employers’
hodies, private examination boards,
the Commttee of Unmiversity Princa-
pals, and representative bodies of non-
governmental bodies

The opportunuty vouchers wili cost
Ri5bn a year for five years, plus an
additronal R50m for admumastration,
distribution and _un_...rﬂ_n.w Thes H.m%..m.
sents considerably less 1% of the
budget. If tackling unemployment re-
ally 15 a prionity — and we are con-
vinced that 1t 18 — then the money can
be found.

We have suggestions for a few
sources. Money could be raxsed by abal-
ishing the faled job creation pro-
grammes of the public works depart-
ment (R50m) The labour department’s
equally unsuccessful traming pro-
grammes for the unemployed (R300m)
could be scrapped.
ﬂ_bﬂ#m nﬁﬁmu.mmnuu voucher mnwﬂnum

gve 4, Il ¥o people
skills, confidence and a real chance of

lastmg employment.

cess to the old boys’ clubs

i political leaders.
Pl :Fn n‘nm visions onthe legislation " dm_mwﬂ.w =_ mﬂn_. e NP and
u g ointly, represent
meﬁw_.n_ .ﬂu g 1 H_Mm _.WHE M.bﬂm.mnaﬁw mwm,m ment consnitances, party m power, and that13 pre- change 15 what 19 requured be- 1m which commumcation and the white vﬁﬂwmmm ﬁmﬁwﬂ.
avord fall €3 foul mum m.m ernment too will be a key  cusely what the ANC wall re- fore msttutions of powerreally trustcross raasl boundaries they can think short-term and
whate EEEw!ﬁmm MEmeEﬂaF »ﬁﬁwﬂﬂmﬁu Emmumﬁm black pro- mam aguarantor of black md-  open therr ranks Anyone who has wnisited the ingratiate themselves to their
tam wmd &m; e e cer- »Mmﬁu m% commercial en- dleclass interests The challenge 18 an extreme- officesofa gold mine, or whohas  constituency by giving voice to
1al positions They wall Mwummm. Hmwu ender procedures This scenario will only begin 1y dufficult one, partly because welked through the corndorsof therr most comfortable and
vent & range of muiﬂ H.R.cmw,. hus _v__ : mnmuoﬁmn tothe letter, but tochangeifand whenblackpeo- itsmgredientsaresohsrdtode- alarge legal practice, will kmow  leastreflective mstincts, or they
which pla R Emnﬂ_mm es _&M QE:EHM tonships are built  ple begin to make successful ca- fine Recrmbting and trmmng  the task 1s a formdable one It  can do what they are paid to do
e P mnm ! aces _._Ha..F on ty and trust, on the reers, and wield sigmficant sklled people 1n a country wnil requure and cre- mspire their constituency by
firo Ly .ﬂﬁ ﬂhq._w ut Hmﬂhm.m b cm mmnEunw of deahing with people power, independent of the net- where education remains  ghve moral leadership on the hifting them outofthemselves to
WmMummﬁ_nmnm. bl mm.,ﬂ“ﬂuw th ut a E._nwwﬁ w.uu_uaﬂm canbond, andso work of can nationahsm racally skewed, 18 a difficult _um.—._“ of semor managers Such seeabigger mcture
rate world will thus H.mEmEﬂ E._._m - Mﬁ to 0 %w business will When blacks access places of task,butitisnot the real tester eadership will not matenalize It 13 easy to inde belund one's
tural exiles, spectators to “In short the mriomaent. power and of voice a commen  More difficult 18 the job of tam-  unless suceess in this matteris  support base, and difficult to
world whose .HEM E.M. of the cor-  polhitical vehicle willbecomaless penng with that fine, almostin- considered urgent and.crumal, _mﬂ% it. The NP and the DP can
thev wll Ebmm.—.mmmmh porate and professional world mnportant. People will nﬂﬂb the wimble connection between cul- Who then 18 to mspire this keep ding, but then they
Dne or two large black con-  white bemenie Preserve of & - confidence to speak with differ-  tural famhantty and organisa-  project? should not complan of a men-
sortaums will theoe The Hm_ ﬂw_u 88 a ture Those ent vorces and to rally behind tional functionimg It cannot be bominess and acing natiwnahst monohth, for
fill thetr white-collas u.mbww wnth Huwo Ewnmm_u mﬂ.— aspirattons  different causes White professionals need to  professional leaders alone The they wnil have done more to
black faces and wall de  turn m“_.._”w not white have to However, this will only hap- tear down their old boys’ clubs mn.—w of their daily tasks1s mere nounshit than anyone else
business for the han Eﬁu.m MH blackness mio a pen when white firms and cor- and bnld bonds of an entirely orlessnarrow thisorthat mar-
black legal and suditing prac- Wﬂnﬂﬁﬁ.: m..__mH_ e %EH small- porations effect a sea-change ;n  different sort. They need to cre- ket, this orthat sector Theonly O Steinberg is doing his doctor-
bices. emulovment o EW% 7 e ﬂwmﬁmb._ s,theywill the culture of their own organ-  ate a miheu, one ﬂmﬁw doesnot people whose vocational respon-  al thesis on politics at Oxford
, eEmployment age and requre an can natwnalist 1sations For a cultural sea- yetexstinanysigmificantform, H_Lw_“w 18 to provide vision are University Emamhnnm.

-




Trdr 111

Labour law ‘will undermine merit’

Louise Cook Cie b)@

EABOUR Miuuster Tito Mbowent’s
proposed Employment Equuty Bill was
a “techmcolour mghtmare” that would
bring mmto question the competence of
any black person who was appointed to
a senior or middle management posi-
tion on a farm, Graham McIntosh,
president of KwaZulu-Natal's agricul-
tural umon, said yesterday
The bill required any enterprise
with 50 workers or more to submut a
business plan to government indicat-
1ig how 1t planned to 1mplement inte-
gration in the workplace
+ The bill was aimed at promoting the
employment of blacks, women and

=D =20

handicapped people

However, stakeholders felt it was’

likely to compromise appointments on
mernt and affect large farms and agri-
cultural co-operatives known for their
high ratio of white employment
McIntosch said that, contrary to
popular behef, farms had been the one
sector of the economy where blacks had
had substantial opportumties for ad-
vancement to positions of responsibil-
1ty such as foremen and darrymen
Government planned to set-up an
1nspection service to monitor progress
Estimated costs of the service were
R15m a year and another Rom a year
to set up a commssion for employment

equity nguhcy development.
=
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Slow moves: Recent gains In the labour rights of farmworkers havs yal to filter down
to Bouth Africa’s hoartland. PHOTOGRAPH: DANNY HOFFMAN

One step forward, two steps back
mier 3o]s = 35 L0

Amn Eveleth

ash-strapped rurat unions are batiling to

translate the gains of new labour legls-

lation into practical benefits for the na
tion's estimated eight million farm dwellers,
mast of whom are unorganised and unaware of
their rights, say union leaders

The South Afirfican Agriculiural, Plantation
and Allled Worker's Union (Saapawu) t» the
fastest growing farmworkers' union, but secre-
tary general Dixon Motha sald riral recudtment
is still a case of one step forward, two steps back.

Motha told the Mail & Guardian that Saa
pawu s growth firom 29 000 patd up members at
its launch in 1995 to 35 000 teday was hard won
In an industry marked by massive retrench
ments “In the first two weeks of the Congress of
South Aftican Trade Unions's {Cosatu] April re-
crudtment drive, Saapawu signed up 2 000 new
members, but last year we lost 4 000 to re
trenchments in the Eastern Cape agricultural
parastatals alone Wedid manage to secure some
agreements on a social plan for iralning and re-
placement for those workers, but organising
farmworkers is still an uphill hattle, sald Motha.

The new Labour Relations Act and the Basic
Conditions of Employment Act marked, togeth
er with post 1994 land reformn leglslation, the be-
ginning of a new legal regime for South African
rurat labour relations, as farmworkers galned
recognition of their rights for the first time in
South Africa’s history But Motha and Ignatius
Simunyn, the national organiser of Saapaw’'s
Natlonal African Congress of Trade Unions (Nagc-
tu)-ailgned sister unton, the National Union of
Farmworkers (NUF), say these legal frameworks
areonly the first step down a Iong road to the in
provement of rural working conditions

With less than 10% of farmworkers organ
ised intoa plethora of rural unions we arealong
way from the 30% threshold demanded by the
Labour Relations Act for organising statutory
bargaining councils Without these we are hard
pressed to prsh for tangible benefits,"” said
Motha.

Simunyu, whose union boasts 7 000 paid up
members, safd part of the problem is that “many
workers still have no idea of their rights”

Motha said the gamns promised by the Labour
Relations Act and Basic Conditions of Employ
ment Act are “often overshadqowed by outdated
Iegislation like the trespass Act which gives
farmers the right to shoot at untonists who come
on their land without permission”

Added to this, said Simunyu, is the fact that
“farmers often use the recognition procedures
outlined in the Act to stall recognition with the
help of highly paid labour consultants who make
excuses about why meetings can't happen They
also claim they don't want meetings at night be-
cause of the killings of farmers It's just one of
the excuses they use

And the risks of union activity affect more
than just organisers Motha said farmworkers
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are often threatened with dismissal if they try
to form unions “In this context it becomes dif
ficult to push for substantive gains like A R750 a
month minimum wage or an end to the use of
about 80000 child labourers in the sector

Even [Minister of Agriculture and Land
Afairs] Derek Hanekom came out opposing a
minimum wage in the farm sector We say he is
free to say what he wants, but we will keep push-
ing for aliving wage Most of our members earn
between RB0 and R450 a month. In the Karoo we
know some workers who don t even get any cash.
They geta sheep a month and they must slaugh-
ter that sheep tomorrew because it imust not be
seen grazing on the farmer’sland. And then they
must eat it over the weekend because they have
no refrigerators "

But, added Motha, “the i, -t obstacle we
face Is that less than 6% of farms have recog
nitlon agreements with unjons We have about
g (K unofficial members on farms that don’t
recognise us "

Both unfon leaders satd the plethora” of
rural unicens has further complicated the prob
lems for organising farmworkers Motha said.

Nobody knows how many unions are out
there Between the fragmented nature of the
industry and the appalling working conditions,
people are so desperate for help that when you
g0 to tell them about their rights, they think
you are the messiah

" A lot of fly by nights take advantage of
that and collect money from the workers
Then people are wary as they have just lost
their money *

Motha and Simunyu are hoping that merg
er tatks which have long been mooted between
Cosatu and Nactu could spark greater unity
in the farmworker sector, help to expose fly
by night unions and pave the way toward
greater bargaining power for some of South
Africa’s most marginalised workers

Ferial Haffajee
and Sechaba ka Nkosl

he Conpress of South African Trade
Unions (Cosatu) has decided not to
fleld candidates in next year’s election.
In a break with a tradition set in 1994
when the labour federation sent 20 top untontsts
to Parliament, it has how declded not to do so

Among the Cosatu members sent to Parlia
ment were cwrrent high flvers like Minister of
Trade and Industry Alec Erwin and business
magnate Marcel Golding who guit Parliament
to take upa corporate career This time around,
Cosatu could instead seek an electoral pact with
the African Natlonal Congress in retuyn for
putting its might behind that party in the run
up to hext year's election

Cosatu representative Nowetn Mpatf con
brmed the deciston not to field candidates

Amid some imhappiness in Cosatu ranks
over the outcome of its decision to “deploy” its

slow “Others say the key question is how to give
the ANC a two-thirds majority sn that it can con
solidate political power to deliver " says Ng
wenda, who is the general secretary of the Na
tional Union of Metalwoarkers nf South Afiien.
Cosatu Is one leg of the tripartite alliance
which also includes the ANC and the Southk
African Communist Party Its electlon strategy
will be fine-tuned in the next two months when
it wi) mest with the ANC and raise topics it
wants to form part of the electlon mandifesto
Among the questions which the ANC Is like
ly to fleld from its labour ally include the slow
pace of delivering jobs and houses as well as
the accountability of MPs and local council
lors, “We might also look at the closure of the
Reconstruction and Developmetit Programme
office and the lack of maximum consultation
in the [tripartite] alliance * says Ngwenda.
Ngwenda’s assertion represents a feeling
shared by many in Cosatu, Yet this year's May
Day celebrations would provide some answers

leaders to Parlilament in 1994, about the state of the allianece, and
some militants are looking be possibly the extent to which
yond the 1992 poll to the possible Ensatl; n::ll:lanta Cosatu will mobilise its resourees
formation of new sccialist party ave slarte for the ANC in the run up to the
Among the beefs of some mem  CGFiticising the election when relations among
bers are that Cosatu MPs were paternalistic partners in the tripartite alliance
not accountable to the trade nature of the have reached record lows

union movement and some alllance This year's celebrations wil)
labourites speak of “betrayal” by see Cosatu's deputy general sar
former unionists who now sup retary Zwelinzima Vavi sharing
port the macro-economic planning blamed by  a platform with ANC president Thabo Mbeki
trade unionists for Job losses in the country in Vrybure

But for now, the debate within the federa
tion remains focused on securing gains from
the ANC in exchange for the union movement
throwing its weight behind the campalgn

“We were never intended to be a Iabour bloe,*
says one of the Cosatu MPs, Philip Dexter, adding
"we went to Parliament on an ANC ticket.” Dex
fer was one of few MPs who attempted to stay
In touch with his worker constituency He reg
ularly attended trade union congresses and ex
ecutive meetings but adds that the pace of par
liamentary work “makes it difficult to extend
that accountability on the ground. Cosatu tock
the right decision at the time It pave a strong
signal to workers, but it was a special time It
was a once off, there's to reason to repeat it."

Mpatt says Cosatu will still support an ANC
victory in next year's elections but its mem
bers have to work in ANC hranches if they
want to be elected to office *“They must hope
people in their communities will elect them.”

One of Cosatu's key strategists, Mbuyi Ng
wenda, says there is amblvalence in the labour
federation ahout its elaction stratepy Somemem:-
bers urge a rethink on unconditional poll sup-
port for the ANC because “delivery” has been

But in the shade of the stage Casatu mili
tants have started criticising the paternalistie
nature of the alliance and questioned whether
it is still relevant in changing times.

The milttants, most of whom belong to the
federation’s educated and influential elite, rep-
resent workers who come mainly from more
urban and literate {ndustries such as metal,
chemical and food and beverape factorfes

But Rey individuals in these unions have
also lent their support to the election pact ar
gument. They want the election pact to deal dt
rectly with problems within the alliance, and
secture clear undertakings that the disilly
sionment felt recently by many in Cosatuy
would be assuaged by 1009

One of these militants {s John Appolizs of
the Chemical Workers Industrial Union Ina
recent discussion paper he criticlsed the al
llance for being a fire extinguisher rather than
a forum where polley issues are debated

“The alllance is crisis-driven. In other words,
it is only Involved when there s a threat of Inass
struggle or a pulltlcall disagreement with
Cosatu,” argues Appolis, who is also considered
one of the federation's leading militants

Library and
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poets and many more

PO Box 6214
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Sends greelings to all workers on Warkers' Day

For ten years we have been advancing workers edugation
and culture and look forward to continuing for the next ten

Do not miss our Workers Poetry Festival ai 2 pm on
Saturday 2 May at the Efectric Workstop in the Newtown
Cultural Precinet, Johannesburg Featuring Linten Kwesl
Johnsen, Omar Don Mattera, Jeremy Cronin, Nise Malanga,
Zonlant Mikive Wally Serote, union poets, Homeless Talk

Visit the Workers' Museum and Child Labouy photographlec
exhibilion, Mon-Sat @ am - & pm, at the Municipal
Workers' Compound, Newtawn Cultureal Precinct

TelfFax (01%) B34 2181
E-mall wim@gsn ape org
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: _ . Workers Union, a COSATU affiliate,
| AWl 3 joins millions of Workers the World
'RRANJ over in celebrating this year May Day

PPWAWU 15 the home of all Paper,

Printing & Wood Workers, we have
I ; always defended the nghts of our
members and we will continue doing so We believe
In the princtple of Worker Control and we will continue
respecting this noble principle We call on all those
| prining workers whe are still outside PPWAWU to
il join PPWAWLU, PPWAWU 1s therr shield

. Q. Box 3528, Johannesburg 2000
Tel: (011) 331-7721 Fax: (011) 331-3750
E-mall. ppwawu@wn ape.org
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Cabinet challenged

to reveal price of

NP quizzes

CLIVE SAWYER
Poumcar CoRRESPONDENT

Cabinet ministers have bheen
challenged to tell Parhament how
much 1t will cost to implement
the Employment Equity Bill in
each of theiwr departments

The challenge was made 1n a
series of 25 questions tabled 1n the
National Assembly by various mem-
bers of the National Party to each
member of the Cabinet

Each minister has been asked to
say whether the cost of implementing
the bill has been budgeted for

The questiens coincide with this
week’s release of the Government's
white paper on affirmative action mm
the public service and parastatals

The Employment Equity Bill,
which the Government hopes to have
approved by Parliament this year,
prohibits diserimination m employ-
ment, and the second part mtroduces
affirmative action programmes to
deal with apartheid-linked
discrimmnation

All employers, mncluding the Gov-
ernment, will be required to promote
equal opportunity and to elimmate
unfam discrumination m any employ-
ment policy or practice

Employers will not be allowed to
discruninate against employees on

ds of race, gender, sex, pregnan-

Cy, marital status, family responsibal.
1ty, ethnie or social origin, colour,
sexual orientation, age, disability,
religion, conscience, belief, political
epmion, culfure, language or birth

The bill also puts a ban on racial
and sexual harassment, characteris-
ing them as unfair discrimination,
and prohibits medical testing except
under certain circumstances

The bill does not set raczal quotas,
but requires workplaces to set their
own targets after consulting workers
and trade unions

The Government 1s one of the
country’s largest employers, with
those on its payroll includ ing the
armed forces and the millions m the
state bureaucracy

Implementing the pelicy 1n the
white paper on affirmative action in
the public service will requure consid-
erable effort, and the white paper
attempts to give this impetus by
widening responsibility for affirma-
tive action to all management levels

The white paper sets affirmative
action goals of 50% black people, 30%
women and 2% disabled at manage-
mert level i the c1vil service by 2005

Currently women make up only
13% and the disabled only 0,02% at
management level

The white paper requires that

state jobs equity -

rmunisters on bill
@ )@Q ARG 30]4 (93

affirmative action be absorbed in the
budgeting process of departments
Affirmative action policies will be
incorporated 1n managers’ perfor-
mance objectives and the perfor-
mance contracts of directors-general
Public S8ervice and Administra-
tion Minster Zola Skweyiya said the
public service was shedding employ-
ees at a rate of 8% through natural
attrition Combining this with proper
human resource planning should
help the Government achieve its goal
The NP has indicated 1t will
oppose the affirmative action employ-
ment legislation
Rejecting the Employment Equity
Bill, the NP sa1d “imbalances of the
past created by discriminatory prin-
Ciples cannot be rectified by reverse
discrimmatory principles”
Meanwhile, staff of apposition par-
t1es 1n Cape Town were struggling
yesterday to get copies of the whito
paper on affirmative action 1n the
public service so they could comment
onit
Government gazettes are pub-
lished in Pretoriz on Fridays and
released in Cape Town on Tuesdays
However, Monday having been g
public holiday, by late yesterday
copies of the gazette had not yet
arrived at government printer offices
n the parliamentary capital

| Inquiry raps G

MOTSHEKGA HOPEWELL RADEDE <@

PoLmcAL RePoRTER

Gauteng Premier Mathole
Motshekga’s attitude to noney,
time and management has been
attacKed in the report of the
Negota commission of mquiry.

While the report cleared him of
allegations of stealing donor funds,
Spymg for the previous government
and nepotiam, 1t paints an unflatter-
Ing prcture of a public figure with lit
tle regard for accepted management
practices

It found that he headed a chaotic
admmistration at the the National
Institute for Public Interest Law (N1p-
ilar)n the 1980s

i
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Premier: Mathole Motshekga

The report heaps some of the
blame for the chaos that was Mr Mot-
shekga’s operating style on the politi-

gtepg I%geg = 8;,the knuckles

cal climate at the time But it portra VS
him as an admmastrator who disre-
garded advice, arrived late or not at
all for meetings and that he per-
forméd his duties as director in a “dis-
organised and haphazard manner”
The commission found that he had
concelved of and founded the 1nsty
tute but might not have foreseen the
magnitude and the pace of 1ts growth
It argued that he was too 1nvolved

with other mstitutions
The commission found that the

way the institute (as headed by Mr
Motshekga) accounted for the spend-
mg of Trocaire (foreign) donor funds
was flawed and insufficient But 1t
cleared Mr Motshekga on charges of
nepotisin
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Nedlac considers equityolgb' I report

oY

Reneé Grawitzky
THE National Economic, Develo ment
and Labour Council (Nedlac) con-

sider a report today on negotiations on
the Empl?ment Equty Bill ahead of
the bill and the report being referred to
the cabinet for approval.

Thé tabhng of the report for consid-
eration by the management committee
marks the end of Nedlac’s negotration
process, and reflects substantial agree-
ment reached on ma.u]]\i of the contro-
versial aspects of the ball.

It also records reservations on cer-
tam clauses, with a limited number of
13sues remaining outstanding, whach
some parties believe can be resolved
through trade-offs

Partres consistently obtaining man-
dates from their respective constituen-
cies during the negotiation process has
reduced potential problems for the
management commitiee.

The labour department sad that,

q8

once ratified, the report would accom-
pany the bill to cabinet for consider-
ation The hill could then be tabled 1n
parliament by the end of next month

The report confirms earlier agree-
ments on some controversial elauses
and tentative agreement on a CunFress
of SA Trade Umon demand for a clause
to give legislative effect to attempts to
reduce the wage gap.

Parties agreed to expand the range
of employers covered by the il from a
company employing 50 or more people
to include those with annual turnover
1n Iime with provisions 1n the National
Small Business Act

Small business has reserved its po-
siton on the turnover clause as i
would mcrease the number of compa-
nies covered by the lemslation

In view of this attempts have been
made to ease some of the administra-
tave burdens Compames employing

less than 150 people wll only be re-
quired to submit a report to the direc-

tor-general of labour on progress made "
In implementing employment equity £

every two years mnstead of annually

Special regulations for small bus)-

ness will be pubhshed including a for-

mat to assist mn implementing and K

maimntaimng employment equty
Parties agreed on changes to a crit-
ical clause which stated

mote members of the “designated
group” who were not switably qualified
The clause also said employers would
not have to mtroduce quotas, create
new jobs or be forced not to employ
from outside the designated group.
Parties were unable to agree on the

wording of the Elhrase “switably qual- P

ified person”, which has now been re-
ferred to government’s legal advisers
Employment equity plans will no

longer have to reflect the national and

regional demographics but rather the
national and regmonal economucally
active population

t employ- }
ers would not have to appoint or pro- %




NATIONAL Economic, Development
and Labour Council (Nedlac) executive
director Jayendra Naidoo said yester-
day the Employment Kquity Bill ap-
peared tobe a “done deal”

Naidoo said after a Nedlac manage-
ment committee meeting yesterday
that consensus was reached on the fun-
damental 1ssues 1n the bill

The management committee, man-
dated by an executive council meeting
i March to sign off the report, was
supposed to ratify a Nedlac report on
the cutcome of negotiations on.the bill

The comuuttee was unable to do so
“because of a mere formality”

Naidoo said “further levels of com-
munication were needed before the
parties could sign off the report” He
said negotiations had been so0 quick
that at times the mandating process

la“ d%%%ﬁ% ’
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It 1s understood that one of the par-
t1es was unable to confirm 1ts final
mandate on the Nedlac report ahead of
yesterday’s meeting

The management commtiee has re-
gquested the labour market chamber
convenors to ratify the report at a
meeting later this week

Once the convenors ratify the re-
port, 1t and the bill will be submitted to
Labour Mimster Tito Mbowem and
thereafter be presentfed to cabmet

The Nedlac report on the outcome of
talks on the bill will only be made pub-
lic once all partres have formally given
their stamﬂlnf approval

Meanwhile, 2 management commti-
tee meetng on the presidential job
summit has been postponed yet again
Naidoo saird the parties wanted tothold
a high-level meeting ahead of the Ned-
lac summi May 16 He warned,
however, that the level of preparation

did not move as fast as the talks. for the summit was mn a “critical zone” |

e ———————————
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Nedlac agrees on code to

° 85 s xual barassment

black underwear in an obvious manner

THE National Econome, Development wag Inappropriate and he mstead pave

and Labour Counei (Nedlac) agreed the employee pink underwear which

this week on a code of good practice would improve the company’s mage. |
aumed at eliming sexual lilaraﬂs- The arbitrators’ ruling is in hne

mentin the workplace. with a code of good practice.

The code, yet to be ratified by the The code is intended to guide em- ,

|

Nedlac executve council, will help the ployers and em loyees in dealing wath
commission for conciliation, mediation claims of s haragsment, but per-
and arbitration fulfil 1tg obligation to petrators and victims could include job
prevent harassment in the workplace appheants supphers, contractors and
m terms of the Lahour Relations Act. others deali with a busmess, |
The adoption of the code follows nu- Sexual harassment is defined ag un-
merous sexual harassment cages bemg wanted conduct of g sexual nature
referred to the commissigp Sexual attention becomes harassment
recent arbitration revolving  if the recipient de it clear that |
around clamms of alleged sexual the behaviour <8\ offensive--and the
harassment over an 18-month period perpetrator knows it 1sunacceptable.
and whch led to the employee’s even- ?he definition of sexual harassment
resignation, the arbitrator award- includes unwelcome physical, verbal or
ed an employee the €quivalent of nine nonverhal conduct, |
months’ salary ag compensation. Unwelcome physical conduct can in-
The employee, a former personal cludea strip sea.r£ while verbal forms
secretary for Southern Life’s Rusten- nclude innuendo and sexual jokes |
burg branch manager, argued she had The display of sexually explicit pic- |
been subjected to actg which constitut-  tures or objects can be nonverbal con-
ed sexual harassment This included duyct while sment can encompass
the manager giving her a pmk G- Bexual favouritism. This can occur
string The arbitrator found that un- wheres Person 1n a position of authori-
solicited gifts such ag underwear conld ty rewards those who respond to his or
have sexual connotations and hence her sexual advances while other em.
constitute an act of sexug] harassment. Ployees are denied promotions,

|
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Negotiations on Skill UméﬂWBMMMW ill to be finalised today
@ g bl i

[Ep—— Y i il
|

Reneé GJa ..ﬂ 18 understood that husiness mntends slalls fund.
.—Pmﬁu rbgerving 1i8 position on the bill's proposal The broad thrust of the bill is to encour-
NEGOTEAT on arevised Skalls Devel- that 20 i i i

9% of revenue collected from a train- age training at compan level in line with
opment Bill presented to labour and busi- ing levy of 1% of payroll will finance a na- &R overall sector 8 s development
ness last month would be finalised today in tional skills fund W ‘1 80% will go mnto a strategy.

the National Econonuc, Development and sectorsp acific education and ﬂmmumbﬁﬂ?bm. Sector education and traimng authon-
Labour Council (Nedlac), sources close to Government has indicated that the 90% ties will emerze out of the current ndustry
the process send yesterday directed to the national skills fund would be traxmng boar .

Parties indicated that o Nedlac report — used for social plan purposes. They will take up the function of
outlining areas of agreement and disagree- Companies engaging in the retrainin of desigmng and implementing gkills-devel-
ment reached Juring negotiations 0D the retrenched em loyees or other gocial plan opment strategies as well as momtoring
il — would be finalised today. activities coul claim moneys from the - training m sectors. .
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Cosatu has
‘reservations’
ONn NEwW wage
gap clauge

58 0

Trﬂde Umnnﬂ
(Cogatu}) has eox-
pressed reservations
' about the inclusion of
the compromise
clanse on the wage
ﬁa hammered out
unng negotiations
the Employment
Eqmty Ball
The reservations come
ahead of the ratlﬁca-
tion tuday of a re
on the outcome o na-
gofiations in the Na-
tional Economic De-
velopment and
Labour Councl (Ned-
lac), This pomtion,
conveyed to the over-
. all labour convenor of
the labour market
chamber in Nedlac,
comes after the
labour constituency
ﬁparently approved
e adoption of the
clause during heated
negotiations
Negotiations around the
adoption of this
clauge proved to be
the most difficult part
of the process, a
source cloge to the
process said
At the outset of nepotia-
tions, Cosatu argued
that the bill should
bo promote the closure of
(I the apartheid wage
~_ 8aP Cosatu’s fujmaltmn
waa not ly en-
'v) dorsed by Nedlacs
"~ Isbour component
(\‘ whach includes repre-
™ sents from Cosatu
,che National Council
of Trade Umons and
the Federation of
Umons of SA
Cosatu has expressed
reservations  about
the wording in the
Nedlac report whach
states erga 1n-
stances of unfair dis-
crimination occur in
terms of wage daffer-
entials, employers
muat attemyt tn ad-
dreas these 1n 2 man-
ner appropnate to the
circumstances which
may mciude collective
bargaimng or other
measures such as
those provided for mn
the Basic Conditions
of Employment Act ”
Cosatu has proposed
wording which would
directly compel par-
ties to reduce wape
iﬂpﬂﬂhi&ﬂ mduced :,f*_
e e 0
apartheid Ba
Itis unhke.l that Cosatu
wishes tan delay the
ratification process
However, 1if 1t fails to
give its approval to
the Nedlac report, 1t
could unravel thﬂ
whole process
However, indications are
that the federation’s'
reservations wonld h&
taken up for discus-
gion within ealliance
structures.
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= : he Employment Equity Bill mmtroduced this
year wil attempt to ncrease the number of blacks
and women 1n the workforce It will impose a sys-
tem of control and punishment to achieve this end,
but would do far hetter to mtroduce a system of 1n-
centive and reward

As 1t stands the hill will do nothing for 4,5 mal-
lion unemploved people or for 7,7 milion domestics
and farm labourers It will negatively affect 39 mil-
lion South Africans well mto the future

An opposite positive approach, that encourages
emplovers to act 1n the interest of society when
they act in their own self-interest, would create
many more jobs in the private sector, assist the Gov-
ernment to provide social services and redress the
1mbalances of apartheid.

Apart from reducmg crime, Government has two
‘major obligations m the immediate future oneisto
promote job creation, the other is to ensure social
and economic advancement of South Africans
Public sector funds are absorbed on workers’
salaries, leaving no money for development

Government policy must create a chimate for 1in-
vestment Smce apartheid was deliberately aimed
at disempowering blacks, 1is effects can only be

countered with regard for race, but 1n a way that
fosters goodwill and respect among all races

Employment equity legislation must allow mndi-
viduals to benefit when they act 1n their own selif-
mterest. It must link personal gain to the traamng
of disadvantaged blacks, implementation of affir-
mative action programmes, employment opportu-
nmities and better social services for the poor.

Our country 1s strugeling with underfunded ed-
ucation, health, police and welfare services Busl-
ness 1s taxed to raise funds that enable Government
to provide these services But filtered through bu-
reancracy, useful tax rands are sorely dimimished

To benefit fully from the same expenditure, busi-
ness should be gwven tax breaks for investing a per-
centage of profits i education, health and social
benefits., Employers should provide occupational
and primary health care for workers and mvest
money in retirement plans on their hehalf

ﬁﬁ these measures would reduce the burden
on Government, mncrease training, stumtilate local
mit1atives and permit freedom of choice.

Business confidence would grow, imvestment 1n-
crease and more blacks be gainfully employed

By contrast, the proposed bill uses racial classi-

1

A 125 (18
Equity bill focus 1s

i wrong direction
(1bb)

Incentive and reward are better

than control and punishment,

suggests Ruth Rabinowitz

fication as a basis for control by labowr commissars
and courts to force 1implementation of affirmative
action programmes On the basis of these subjec-
tive criteria charges can be laid agamst employers
This authoritarian approach wul not only harm
reconciiation and require costly bureaucracies to
enforce, but it will open countless avenues for cor-
ruption and abuse of power.

B

il... rovisions aimed at unfawr discrimination
apply to all employers. Complants may be brought
by existing, dismissed or aspirant employees, a
trade umon, workplace forum, labour imspector,
commissioner or the director-general They are
lodged on the grounds of discrimmation, or not tak-
mg reasonable steps to guard against it

Discrimination is assumed unfair unless proven
fair by employers, 1n contrast to alleged criminals
who are mnocent until proven guilty Inevitably
business running costs wul mcrease, accountabil-
1ty of workers decrease, and labour lawyers rub
thetr hands 1 glee,

All these are relative criteria subject to inter-
pretation. If there 1s alleged failure to comply with
an employment equity plan, the complaint goes to
the Commission for Conctliation, Mediation and
Arbitration (CCMA) for mediation or arbitration
Flourishing businesses must iremble at the uncer-
tainty and bureaucracy engendered by this bill.

The onerous requirements and hassle factor 1m-
posed will discourage many companies from 1i-
vesting By contrast, accountabihity of emplovers to
employees, without compromising trust, flexibihity
or free cholce in the workplace, would be better
served with an incentive-driven approach

Business could apply for concessions on the ba-
s1s of programmes 1mplemented. Instead of puttimg
employers on the defensive and exposing the coun-
try to a negative spiral, Government would reward
responsible emplovers, save money and create the
environment for growth, investment and increased
participation of blacks in the economy
B Dr Ruth Rabinowiitz 1s an IFP MP




Simple rewording coul

NEGOTIATIONS over the proposed Employment
fiquity Bill have reached a conclusicn and cabinet
approved it yesterday Concessions have been made,
but mn its current form the bill wal} sthil remntroduce
race mnto law
..« Racal thinking 18 so mmgrained in the collective
unconscious of SA that it has made otherwise rea-
avnable people bhind to alternatives

The hill introduces race classification by proceed-
g from the implicit assumption that, in the absence
pfdiscnimination, the composition of the workforce 1n
gvery company, and at every occupational category,
would have approximated the natonal or regional
demographic mix.
s Compantes will be required to classify thewr em-

ﬁwﬁmm to determune the underrepresentation of
8]

ated groups” (everyone other than “white”
able-bodied males) at every level Where “white”
mizles are “over-represented” in any catemory, a com-
pany will be regured ta practise racial discrimina-
fion to “rectify” the situation over ame
“rt What 18 ﬂunh_.w_ﬁﬁw this approach? To start wath,
the members of the task mudﬂm who drew up the pro-

posals clearly have hittle understanding of mathe-

‘matical statistics Natural varnation normatly
ensure that even the most fair and equutable of em-
ployment practices results in large differences i1n the

positon of the worlkforces of different compames

0 1mpose an artifinnal uniforrmiy on the economy
would take a fearful toll 1n economic inefficiency
At the moral level, the consequences of passing
the bill 1o thus form would be profound The principle
of individual rights rests on the noton that every
person has the right to be treated on his or her own
ts Martin Luther King once said “I have
ﬁ”ﬁ my four little children will one day hve 1In a

nation where they wall be judged not by the colour of

their skin but by the content of thewr character ” No
gie has the right to place any person 1 some cat-
egory and assign rights to that person according to
Some presumption concerming the category
For thas reason, many compames refused to sup-
racially classified data to the former government
Fhey were not prosecuted. The draft employment eq-
ity bl threatens to penahise repeatediy any em-
mﬂ.ﬁmﬂ who continues to be true to principle, with
esrangngup to RS00 000 |
131 ﬂ_u% have employer representatives 1n Nedlac not

more forcefully against the racial elements of

ﬁm draft bill? They have a dilemma. Organised bus:-
ness recognises the need to redress the effects of past

T 'ﬂp‘.ﬁ'ﬂﬁﬁ:w
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Removing provisions in the proposed Employment Equity Bill that will once

again polarise SA along racial ines will ensure greater private sector
co-operation inimplementing the legislation, argues Evwald Wessels

disecrnmination and 1s sympathetic to the basic ob-
Jectives of the lmll The overwhelming majonty of
compaiues wounld hke 1o see every indivadual able to
rise to the level of hus or her abihizes and aspirations

How 18 one to implement affirmative action 1f one
does not re-introduce race classification?

The answer 1s clear The racal and “group thank”
bhnkers should be taken off and concepts such as
disadvantage should be defined functionally The
problem lies m the use by the hill of the term “des-
1ignated groups”, whach s defined to be “black people,
women, and cmxwaumm with disabilities” to describe
those who would for preferentiat treatment

There 18 an 1lusmon 1 the apparent logic that
leads from statements such as “black people, women
and people with disabihties are the most disadvan-
taged groups in our country” to the conclusion that all
members of these groups should therefore be
favoured. As with many such sweeping statements,
the devil 18 1n the detanl,

Reahstic analysis of the practical effects will saon
show that the harmful consequences of a bill based on
simphstic thiplang of this kind would greatly out-
welgh any mnqmunm.mw The thought that compamesin
Nelson Mandela’s SA could be required to treat peo-

- ple according to the colour of their skan, rather

the content of their character, 15 bizarre

Is 1t possible to remove the racial element of the
draft bill wathout robbing 1t of 1ts force? The mamn
practical measure of the hll 18 the duty placed on
employers to analyse thewr employment practces, to
elimmate any diserimmination, and to prepare, submt
and 1mplement a plan detailmg positive achons that
wiil result in greater employment equty

Very httle, :if any, of the _.%amuadm effect of this mea-
sure would be sacrificed if the racial and group el-
ements 1n the defimition of people quahfying for pref-
erential treatment were deleted. Since the great ma-
Jonity of people against whom there has been
discrimination mn the past are black, women, or dis-
abled, such people automatically be 1n the ma-
Jonity among beneficiaries of almost any honest plan
to mmplement employment equaty But the courts
sh not be obhiged to accept skin colour as a suf-
ficient criterion, on 1ts own, $o Justfy disermmnation

%ﬂ _

i employment decisions, as the current wording of
the draft bill would require

By simply Hmﬁ_mﬁhum the reference to “desmygnated
groups” 1 the draft bill by a reference to “desmagnated
weuﬁ ¢”, defined as “people who are at a dasadvantage

ecause of discnminstion suffered by them in SA mn
the past”, much of the objection to the current draft
ball conld be met. The purpose of the bill should be to
advance as rapidly as possible South Africans who
have not been able to rchieve their potential because
of past discrimipation - -

For an mndividual company, the rate at which m%m?
ple can be mE%_ann or promoted 1s determmed by
the growth of the company and by the personnel
turnover Both these factors are normally related to
the size of the company The existing ranal compo-
sition of the workforce 15 almost irrelevant.

It 18 logrcal, therefore, to evaluate the affirmative
action plans that compames will be re to sub-
mit an the J&n% ﬂmﬁmﬂﬂﬁnr ent against uﬁuwmuﬁwnw
people employ y the company, not aganst the
racial composition of its ﬂaﬂﬂ”?wnm Only where a

company that 1ts past employment practices
have been such that 1t requires no corrective action,
should it be requared to submt evnidence that wonld

exempt i from the equnty pl requirements
Such evidence could melude an on the compo-

sition of 1t8 workforee 1n terms of the race classifi-
cation determinations of the previous government.
The current government should not embroil itself n
attemptis at race classification
In decading whether an 1ndividusl 1s entstled to
preferential treatment in terms of the bill, companies
should be requured to determune whether that inda-
vidual 13 disndvantaged as a resuit of past discnm-
mation i SA. The first pant of reference should be
gender, disability status, and whether the :ndsvidual
was clasmified by the previous government as any-
e wever. tha favoanng of mmmigran th
owever, the favounng o ts — on the
basis of skin colour — who did not suffer dhscrim-

A

|

mation m SA, and the Nﬁm_ngmw of people who have |;

already reached the:r potentigl o convey an 1l-
lusion of ty, 138 tmmoralrand should not be en-
couraged. Where uncertamty exists over the “disad-
ﬁu_ﬁmw.mnu status of individuals, the Labour Court
would soon develop a body of case law which would
provide gmzdelines in the application of theact.

There 18 going to be a severe problem of admn-
1strative incapaaty 1n implementmg the bill regard-
less of its detailed content, and the walling co-oper-
ation of the private sectoris vital 1f the aums of the biil
are to be met A hill that does not agamn polarise SA
along racal lines wall obtamn ths co-operation much
more effectively

C Wessels 18 a member of the Cape Chamber of Com-
merceand Industry executive and the Seifsa council.
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mzinet backs two labour bills
Heriql4/5/7¢

PARUIAMENTARY CORRESPONDENT

Cape Town — Cabmnet gave the
go-ahead yvesterday for the
employment equity and skills
development biails to be submitted
to parliament.

The bills are likely to be
passed by June or July this year,
despite contmued disagreements
onh some aspects by busimess and
Iabour.

Tito Mboweni, the labour
minister, said the greatest
progress durmg negofiations m
Nedlac had been made on the
employment equuty bill

An mmportant change 1s that
firms employing 50 or more staff
members would no longer have to
automatically submit employ-
ment equity plans, Only employ-
ers who have turnovers higher
than those used to classify small
and medium-sized enterprises
would have to submt plans. This
was 1rrespective of how many
emplioyees they had

Mboweni said that after

representations firom the public,
1t had become clear that the 18-
month period mn which reports
had to be submitted by employers
was “unreasonably long” As a
result, employers would have to
submuit reports wathm 12 months
if they employed fewer than 150
people and within s1x months if
they emploved more than 150
people.

Employers with 150 staff or
fewer would have to subnt sub-
sequent reports only once every
two years Larger employers
would have to report back every
year

To prevent confusion over
who would handle disputes, 1t

had been decided that these
would be handled by labour
inspectors and the director-
general of labour:

The Commussion for Concihia-
tion, Mediation and Arbitration
would still handle dasputes over
unfair discrimination, with the
labour court acting as the final
powmnt of appeal.

Factors to be considered when

preparmg and assessing employ-
ment equity plans had been
broadened The plans would no
longer have to take into account
national and regional demo-
graphics alone, but the national
and regional demographics of
the economically active
population.

Employers would now also
have to consider the equitable
representation of various
groups, “so that they should not
focus on one particular group
disproportionately”, Mbowem
said.

“Other business constraints
have now been incorporated m
the assessing of plans, such as
the labour turnover (or lack
thereof) for employers, as well as
current and planned vacancies.”

On the skills development ball,
Mbowenl said there had been “a
remarkable degree of agree-
ment” 1 Nedlac. He was pleased
that employers had agreed to con-
tribute an amount equal to
1 percent of their payroll towards
skills development

- e — — -m
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WORKPLACE A trio of mﬁﬁaﬁq&man buls carries severe implications for management on affirmative action and training, yet few compames so far are heeding the message

Employers with heads in the sand will be %o _

outh African employers
must rapidly remove their
heads from the sand if they

are not to be faced with a
rude wahe-up call 18 months
down the line.

Dr Denise Meyerson, who
heads Johanneshurg based Cor-
porate College International,
warng that tme 1s runmng out
for employers who are finding it
convenient to ignore the SA
Qualifications Authority Act,
the Employment Equity Bill and
the Skalis Development Bill.

She finds employers ave par
ticulariy indiffurent to the 1mph
cations of! tHe Employment
Equity Bill, which, if it becomes
law in its present form, will
require employers to pay 1 per
cent of thewr payroll bill as z levy
to the sector authority, which wall
repay the levy in aceordance with
the tramning conducted within
the employer’s organisation.

The rub comes in the re
quirement that the brainmng m
question must comply wiih the
National Qual:fication Frame-
work (NQF) es 1aid down by the
SA Quabficabons Authority Act
(Saqa) and the Skills Develop-
ment Bill

“The framework"”, says Mey
erson, “encapsulates the entire
restructuring of traming and

education in
South Africa, B
whereby quali-
fications will
be competence-
based and
workplace-
assessed. Itisa
complete mind-
switch for com-
panies tomove in that direction,”

How have emuloyers reacted?

“Some are taking the stance
that they will pay the ! percent
as an RDOP donaton, because
they don't want anyone to tell
them how to run thewr traming
Programmes,

“What they fail to realise 1s
that they then have to eontend
with the employment eqmity lep
islation, which inposes a fine of
up to R900 000 for non-compii
ance. Few appreciate they have a
rmere 18 months to compile and
mmplement their traamng and
employment equafy plans.”

Meyerson says many employ

ers are hoping to escape the con-
sequences of noo-compliance by
producing expensively hound,
mpressively constracted doen
ments which they will submit to
the Iabour depariment.

“But when the inspectors
come back the next year, they're
going to want to see movement

| to see how many affirmative

action managers have been ap-
pointed The employer might
respond that the necessary skills
were not avallable; that ons can
not promote people who do not
have the requisite skills,

“Upon which the mspector
will demand the employer’s
trasnng and development plans
for each person in the organisa
tion. The employer will be oblig:
ed to provide some very hard
facts tn explain why those pro-
motions have hot eventuated,

“He will have to demonstrate
that he did indeed plot each em
ployee’s training and career
development path, that the em
ployees had attended relevant
fraimng programmes and could
not thereafter prove competence.”

Meyerson cautions that it is
not enough to prove an invest
ment of, say, RS million in a
training centre within the firm.
The employer also has to demon
strate yesults.

“You cannot plot career paths
unless you have the competen
cles and the standards for every
position wathin your organisa
tion. Standards will eventually
be generated in South Africa,
but it will take another two years
before this iz achieved.™ In the
interim, Meyerson advises

employers to buy mternational
standards.
Corporate College Interna-

international route. She brought
out an international trainer to

train workplace assessors here.

tional, formed six years ago, As a result, Corporate Col
offers a varzety of programmes, lege International is the first
among them literacy, English registered City & Gulds centre
upgrade, numeracy, business 1n South Africa offering this
proficiency, supervisory man- type of tralning. City & Guildsis
agement and customer service. the largest examming body
Meyerson says the firm the UK, processing about six yml-
always accredits its programmes  lion students annually
internationally, through Pit Hence, Corporate College In-
mans, hecause local ternational’s
examning boards do training 13 NQI-
not exst for every dis-  § Meyerson tells  aligned, which,
ciphine. __ $ Meyerson stress
Tiiree years ago she ﬁmcnﬁ_ﬂ: €3, is crucial.
spent time in Britain to *When 8 per
Iearn how to upgrade empioyers nof son comes out of
South Africa’s teach- §fo shoot the any ; trawning,

ers and trainers She
learned the way they
were trained in Britain
differed markedly from
the local approach.

“Everything there 15 compe-
tence-based. In other words, em
ployees are invarably assessed
by teams of workplace assessors
in the workplace. Here we do
training programmes but we
don't follow through and moni
tor employees where they work;
how they apply the skills they
have acquired.”

When she returned, she
decided it was essential to go the

messenger, but
Eﬂkm nrna have the Saga
A N

.%E_:Muﬁ 2\
v ployet 13 Eﬁﬂm.

fication has to

ceive the trammng grant.
“Most employers haven’t a

clue as to what is involved. I've
been doing many presentations,
and at the end most employers
want to shoot me. it won't help
them to shoot the messenger.”
Meyerson points out the bills
were passed through Cabinet

1ast week, highlighting the need
for urgent action by employers.
She jdentifies the cost of

2

changing the system as a prime
reason why employers are rail-
ing agamst the proposed legisla-
tion. And the changes will ba
radical

“Eventually you will only
train in the skills gaps, where
you need to upskill someone, it
won't be a case any longer of
sending 10 peopls on & supervi-
SOTY programme — people who
were not assessed beforehand,
nor after completion of the
COUrse.

Without prior assessment,
you don't know what skills they

are bringing into the training

" rocm. That's a waste of Hime and

a waste of monex"
Meyerson emisages tramning

course, the quali~" \becomng highly targeted, with A

growing number of one-on-one
programirmes.

“Tims, of course, w1libea b
factor Everyone will need to be
assessed according to predeter-

mined standards, The indviduat g
will hawve to collect all kands of -3¢

evidence to prove that heorshe §°

is competent to do his or her job
at & certam level.

“snd that person alsohas 10 | ~de"
be assessed by a qualified ob- '} \i:-

server. You will have to carry
around with you your portiolio

ed in the rear

evidence, which PLAIN TALKING Denise Meyerson, head of Corporate College
o s conatn International, has been telling employers they need to refarm

proof of all your skills™
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Equity bill *fo

LyNpa LOXTON
PARIIAMENTARY CCi RESPONDENT

Cape Town — The Employment
Equity Bill was 1n line with inter-
national good practice in human
resources management ang was
aimmed at achieving real progress
m affirmative action 1n the work-
place, a parhiamentary commit-
tee heard yesterday

Loyiso Mbabane, the director
of equal opportunities 1 the de-
partment of labour, told the se-
lect commiitee on labour and

public enterprises that contrary
to the alarmast responses from
some sectors, the bill had been
passed guickly at Nedlac precise-
ly because 1t was s0 reasonable

But 1t did recognise that firms
had to be forced by means of spe-
cific legislation to make the elim-
Ination of discrimination at
work a reality, “otherwise this
will remain merely wishful
thimkmng”, Mbabane said

He quoted from an article writ-
ten earhier this vear by Justice
Richard Goldstone m which he

*%Bvdgb L%O Ogr

loba

P AIE
warned that South Afria was “liv-
mg in the shadow of a ime bomb”
of mherited mequalities and that
it was m the mterests of all con-
cerned to do somethmg concrete
about this Mbabane said the bill,
witnich would be tabled i parha-
ment next week, clearly spelt out
how firms should impiement equu-
ty but did not stipulate quiotas or n
any way 1nply, as some had sug-
gested, that white males no longer
had a place in the workplace
Firms would be required to
draw up plans to 1mplement equi-

#ractices?

tv m close consultation with em-
ployees so they addressed the
realities on the ground in every
company These would be moni-
tored to ensure they were 1mple-
mented in real ways, and not
through the creation of artificial
posts to accommodate previously
under-represented employees

These plans only had to be
submitted to the government if
companies were designated as
being larger than small and
medium enterprises m terms of
annual turnover
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Justice Minister Dullah Omar
Legislation Drafting Project at

JUSTICE Munister Dullah Omar
launched a project yesterday aimed ai
drafting legislative measures to pro-
hibit unfair diserrmmation and said
State intervention was essential to
bring about equahty

“We have to ask whether it 15
enough to ban discrinmnation,” he said

“Perhaps this I%gmlatmn, or other
legislation has to address strong affir-
mative measures to rectify the imbal-
ances of the past ”

Omar used the opportunity of the

and his deputy,
the Union Buildin

1ng”, he saad. ' first male child; the removal of minor-

“Those things either do not suit ity status for women married under
their agenda or are not sensational customary law; recogmtion of religious
enough and therefor ngt se 5 o marrages, including Muslim and Hin-
pﬂﬁs’” he saad, & ?; ﬂ& 3 du marital unions, and the recogmition

e grnject will be conductdd e ofrehgious personal law.

Justice department 1n conyunction with “Action 18 needed 1n all these areas
the SA Human Rights Commssion. — not 1n the distant future — but im-
Omar said there were certain areas of mediately so as to ensure that the

*****
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Manto Tshabalala-Msimang,
gs in Pretoria yesterday.

State ro&e essential to end
- Taryn Lamberti % j /éé

address the media at the launch of the Equality |
Picture TREVOR SAMSON

discrimination, says Omar
Project’s launch at the Umon Buildings
i Pretoria to take a jab at the media

They “deliberately ignore what gov-
ernment has a y done and 18 do-

i
vention was an option to be looked at.
These 1ssues included the nght to
inheritance for black children born out
of wedlock and chuldren other than the

discruimination that needed mmediate-s

equality primaiple is respected in word
action and intenm legislative mter-

and in dee d,”‘ Omar saxd.

—
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‘Laws needed

THE Employment Equity Bill which
would be tabled in Parhament soon
was aimed at redressing historical
workplace inequalities and avoiding
chaos in future race and industnal rela-
tions, Labour Mimster Tito Mbowent
said yesterday

Speaking at a Southern African
German Chamber of Commerce and
Industry luncheon mm Johannesburg,
where he engaged 1n robust debate
with German businessmen, Mbowem
said there was widespread misinterpre-

While acknowledging that th€ Bill
was contentious, he said the Government
was forced 1o come up with this legisla-
tion and the Skills Development Bill to
addrcss historica! inequalities such as
racial and gender prejudice

“There are all these mequalittes 1n
our society, most of them historical,
that we have to address now 1l we are
to avoid chaos n future,” he said

Reacting to concerns that the Bills
were agste

™

back ,towards a ﬂl’lhE’é ’

id chaos’

laws where 1ssucs such as race were
paramount, Mbowen said this was 4
miscomprehension of the laws as their
basic principle was non-discrimination
of any kind

Similarly, skills development and
employment equity could not be left to
the vagaries of market forces as these
had failed to resolve 1mequalities 1n the
country for three centurics

Mbowen: said there was no need o
be apprehensive about the {Bills -

]




White kids won’t

get raw

b deal,

says Mboweni
D@?%@@ﬁ? /;cg Y. Jactor

POLMCAL CORRESFA"IDEHT

Employment equity legislation will
not leave young whites worse off,
Labour Minister Tito Mboweni has
told Parliament.

Replying to questions by Pieter
Groenewald of the Freedom Front, Mr
Mboweni said the proposed law would
require all employers to take 1nto
account the demographics of the eco-
nomically active population when
1mplementing it

Whites have a higher proportion of
economically active people than that of
the population as a whole, he said.

The legislation would prohibit dis-
crimination on the grounds of race and
age. In bringmg about equity, represen-
tation of previously disadvantaged
groups would be required

“White youth will therefore not be
worse off when compared to those of the
other groups, as representation 1n
accordance with the country’s statistics
will have to observed,” Mr Mboweni
said

The legislation differed from
apartheid legisiation, which also

78

required racial classifications, because
it was mtended to ensure all were repre-
sented 1n the workplace

At the same time, Mr Mboweni out-
lined details of plans to encourage
trammg i the workpiace.

The Skills Development Bill, to be
tabled m Parliament soon, would miro-
duce a new system of learnerships

Instead of focusmg only on blue-col-
lar skills, learnerships would also
1mvolve the service, agriculture, manu-
facturmg and mming sectors

Mr Mboweni said a new levy and
grant system would create financial
mcentives for employers to participate
1n the learnership system.

Employers would have to pay 1% of
their payroll to finance skills develop-
ment i their companaes.

Employers would get grants, agamst
their levy contributions, when they
provided work experience opportuni-
ties. “This scheme 1s the foundation of 2
new partnership between the public
and private sectors in our country,
which mus