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1+ ROUX VAN

Focus on empl

Roux van der Merwe holds the Volks-
wagen Chair of Industrial Relations at

| the University of Port
article by him is one in a series on the
Industrial Court and labour law being
published by the Fg

Maas van den Berg (Current Affarrs
1 December 2) rajges among ofher mat-
ters concerning the Industrial Court, the
| broad question of “management prerog-
ative,” and arising from 1t the unplica-
tions for employee assessment. I should
ltke to comment op these two 1ssues be.
- cause, regrettably, so many employers
Will routinely and uncritically murmur
thewr approval of } 15 sentiments
. The average SA manager, given our
rather conservative business climate,
sees little reason :o question those pre-
rogatives which he hag taken as given
for 50 many years When they also are
Teépresentative of the norms of the larg-
€r society in which ke moves, and are
plamly convenient if not 1ndispensable
to his traditional style of management,
then arguments for therr retention must
appear attractive
Unfortunately what 1g persecnally con-
venient and desirable is not always n
the best long-term Interests of the rapid-
ly changing Society i which we hve It
1s thus Particularly importani that 1ssues
In labour relations are viewed agamnst
the criterion of constructive accommo-
dation to the changes we have already
Seen, and those which are still to come
To begin wath, 1t 15 necessary to point
out that once free trade Unions are
permitted to operate 1n g “free enter-
prise” context, employers can no longer
lay any unilatepa] claim to previously
‘accepted prerogatives, In fact labour re-
lations could pe succmctly defined as
“continuoys negotiation about re-adjust-
ment and accommodation of the bound-
aries of conirol i1n the work situation »
Depending on the power of the union,

34
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Some or all of management’s rights to
untlateral decismn-makmg hecome
negotiable and unions will yse thewr
power {0 erode prerogatives wherever
they can Management mn turn should
use 1ts not mconsiderabie power to coun-
ter this challenge What 1t should not do
18 react reflexively to seek an alliance
with the State to help to enforce the em-
Ployer’s interests, for therein he the
seeds of rejection and overthrow of the
System itself We should al be grateful
that the umons qre using the courts to
the extent that they do, a belief 1n the
legitimacy of the system 1s a precondi-
ton for 1t to work and if a court’s deci-
SI0nS are not always pro-employer, this
should not be a ecause to ring alarm-
bells By all means let us debate and
question the Industria] Court, but ip
terms of legal drafting and procedure,
rather than pious ealls about manage-
ment prerogatives

The origmns of these “prerogatives” —
namely that authority ariges out of the
rights of ownership of property — can of
course be questioned The employer is
not an 1sland, he operates as part of g
complex and mter-dependent soclety

Where his actions may have a nega-
tive effect on that Society, such as the
unfair dismissal of ap employee who
loses everything which he may have
worked for over Inany years or the re-
trenchment of g large number of work-
€rs who may then become g burden on
social security — jt ;g appropriate that
his “prerogative” he questioned Not to
the extent that a coupt may “favour full
employment m favour of retrenchment”
(as Van den Berg puts 1t) but at jeast In
calling for agreed procedures for dis-
missal and redundaney and putting a
price on the “property rights” of an em-
ployee to his job Once again, this price
IS & matter for negotiation
Van den Berg talks of the
SA work ethic” which to

oyers’ rights

in my opinion

him 1imphes that worth m the job must
exceed the cost to the employer of re-
taining an employee Worth, or merit mn
an employee, 1s notoriously difficult to
Measure objectively Accordingly,
where there may be subjectivity or dis-
cretion and where the assessments can-
not be Independently verified, the
Possibility for injustice and
viclimusation must be aliowed

It 1s important to note that 1t 15 not
the principle of assessment that 1s at js-
sue, but the method Indeed, no
employer should easily bargamn away
s right to diserimmate on merit, for it
IS an important element 1n mofivation
Rather, the argument with the union
should centre on methods and criteria of
assessment Length of service IS one
such criterion, which s at least objec-
tive, while deficient 1n many other re-
Spects In Germany the method and
criteria are agreed with the Works
Council, if these are followed, and seen
to be followed, the employer 1s within
his rights

How many employers can honestly
say that their appraisal methods are
validated, and that ther ratings are rel1-
able? If not, there 15 no “prerogative” to
make decisions which are favourable to
the employer In such a situation, the
role of the State should be no more than
to facilitate negotiated procedures, and
the role of the court no more than {o ask
“Have the agreed procedures been fairly
followed?”

Perhaps the court’s ruling in the
Mwasa case will have reassured Van
den Berg For all eimployers, the mes-
Sage of 1983 should be clear Negotiate
effectively and 1n good faith with repre-
sentative umons Lay down clear proce-
dures, stick to them, and see that the
union does too In these cireumnstances,
1t 1S unlikely that any court of law as
presently constituted, can o willl make
nroads wmto your rights

-
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CASCS

S—C Lo
seek more %s/t'éﬁ

By Carolyn Dempster,
Lahour Reporter

The flood of cases being
brought before the Indus-
trial Court would necessi-

tate the appointment of
at least one more perma-

nent staff member n
1584, the President of the
court, Mr BJ Parsons,
said this week

He was commeniing on
allegations that the In-
dustrial Court mmght not
be able to cope with the
increasmg  number of
matters bewing brought to
court

'During 1983 the court
handled more than 170
matters, four fumes more
than the number of cases
heard during 1982 “At
this moment, we have re-
ceived more Imatters
than 1mn January last year
and we expect a further
escalation, saild Mr Par-
sons

TEMPORARY

Because of the rapid
increase and the lengthy |
nature of many of the
hearings, the court was
forced to rely on the pro-
visions of the Labour Re-
lations Act and advertise
for additional temporary
staff during 1983

“On the couple of occa-
sions when we appointed
outside counsel on an ad
hoc basis, 1t proved very
able,” added Mr Parsons

A number of uniomsts
have expressed fears that
temporary staff, without
a thorough grounding 1in
the specialised field of la-
bour law, de not have the
requisite skills to adjudi-
cate cases brought before
the court However Mr
Parsons dismissed these
fears as unjustified

The long periods of
time which elapsed be-
tween the lodging of a
case and the actual hear-
1ng were offen the result
of requests by emplovers
and unions rather than

the court, he said

The majority of the
matters brought before
the court during 1983
were concerned with Sec-
{1om 43 status quo or rein-
statement orders follow-

1ing the dismussal of em-
ployees, saxd Mr Parsons

He also confirmed that
the majority of cases had
been Jodged by unions

any delav on the part of

[ s ere———f
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tei?]pényees o the same industry There are
€ different working conditions and obl

gations of the two groups i

The SFAWU's Inability to take the whole
gﬁgts:mln é}f financial disclosure to the In
1al Lourt does, of course, r -
, , Iépr
r;:lilf;]cl;r;u t;ll:a Erowing number gf EISIE?(EI;
Bg an mtense interest 1n ¢
15sue But it will not necess i
arily deter t
Enm placing a variety of pressureshegll
anagements to provide them with mor
fmFanmal information :
rom a procedural point of v
1ew,
:113;?:*1153 ;J]:reratmig 1n mdustries where aeltrl'.m1 E:i?
ounci exists have a dist
vantage in themr efforts tg ess 1o te
get access to th
E?Huur; for hearings on unfair labour practlc:

; s Where there 1s an mndustrial coun.
cii, the route to the court 1s far smoother A
party declarmng a dispute does not have to
?tllyply for a concihation board — and 1s

erefore not subject to the discretionary
powers held by the Minister in connection

with the
boards appointment of conciliation

LABOUR LA
Mini{gteri
3/
Empluyers%nr.{e ed abdut the Industral
Court’s wide-ranging authority, will be
soothed by the Mimister of Manpower's ap-
parent willingness to prevent certamn unfair
labour practice cases from redehing the

court
The Sweet, Food and Alhed Workers’

Union (SFAWU), an affiliate of the Feder-

-_—

T
{hr

F A J b
ation of SA Trade Unions (Fosatu), declared
a dispute with an employer last year. One
of the issues at stake was the company’s
alleged refusal to disclose adequate infor-
mation about 1ts finances during wage ne-
gotiations This, the union claimed,
constituted an unfair labour practice. It
wanted this issue included in the board’s
terms of reference -— a prerequisite for the
matter to be dealt with by the court if 1t
was not resolved by the board

The Mimster of Manpower has granted
the umon’s appheation for a concihation
board, but has excluded the 1ssue from the
board’s terms of reference. Therefore, In
this particular case, the SFAWU will find it
extremely difficult, if not impossible, to get
a court hearing on whether an employer’s
refusal to disclose financial, information
amounts to an unfair labour practice.

Supreme Court

This 18 not the first tume that the Minis-
ter has_used such discretionary powers
granted to him by the Labour Relations
Act, Last year the Council of Miming Unions
(CMU) applied to the Supreme Court to
overrule the Mimster’s refusal to include
an alleged unfair labour practice m the
terms of reference of a concibation board it
had applied for.

The major 1ssue 1n that dispute arose
from the fact that certain conditions of em-_
ployment of members of CMU affihated
unions were less beneficial than those en-
joyed by some other mine employees This,
the CMU alleged, constituted an unfair la-
bour practice

In its judgment (reported i the Indus-
trial Law Journal) the Supreme Court
found that the Mimster had not acted un-
reasonably and 1t provided guidelines for
determining whether he had exercised his
discretionary powers correctly. The court
said that mn analysing the defimtion of an

| unfair labour practice, 1t was evident that,
' except 1n the case of labour unrest, the test
| for unfairness revolved around the question
| of whether injustice, prejudice jeopardy or
detriment existed in the given circum-
stances The discretion exercised by the
Minister 1n a particular case should thus be
ested against this background.
The court said 1t could hardly have been
the mtention of the legislature that any
condition of service of a group of empioy-
ees, which was less beneficial than a simi-
lar condition of service of another group of
employees, should be regarded as an unfair
lJabour practice It said comprehensive con-
ditions of service of a particular group of
employees may mevitably differ in certain
respects from those of another group of

e ¥
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Tyt Bebe—

By Carolyn Dempster,
Labour Reporter

For the first time, the health of all em-
ployees in the workplace 1s to be pro-
tected by a single piece of legislation

The first draft of the QOccupational
Medicine Bill 1984 was published in
the weekly Government Gazette on
Friday, seven years after the Krasmus
Commussion submitted 1ts report on oc-
cupational health to Parlhiament

The new legisiation 1s designed to
complerhent the Machmery and Occu-
pational Safety Act which was promuil-
gated in March last year

The new Bill will cover the health
and safety of employees everywhere
with the exception of workers who fall
under the Mines and Works Act and In.
dustrial Diseases 1n Mines and Works
Act

Among the more important provi-
Sions of the draft Occupational Med-
cine Bill are
@ Employers will be obliged to prevent
€xposure of employees to certain sub-
star os, hquids, gases, vapour, radia-

tion, hight, noise, brological mn..teral
Or Orgarisms or ergonomic factorg

® Employees may not work 1n certam
prescribed areas without a medical ex-
amination — the responsibility of the
employer — and a certificate of medi.
cal fitness

@ Victimisation of employees 1s forhid-
den and employers will be heid respon-
sible for medical treatment and reha- |
bilitation arising from a medical con-
dition caused by working conditions

® The Department of Health and Wel-
fare 1s empowered to appoint 1nspec-
tors to enter and examine premises
and take samples for analysis |
The penalty for the contravention of
any of the regulations stipulated is a
tine of R2 600 and/or imprisonment up
to 12 months .
The Bill also provides for the estab-
lishment of an a‘il;usury commitiee for
occpational medicine -
Comment on the legislation must be
submitted to the Department of Health |

L

within the next 90 days j’
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Changes on the way~
‘ﬁl't‘nur Acts which fall under the jurlsdmtlun
rof the Department of Manpower will be
‘amended during the coming session of
N Parhament

7~ The amendments to the Wage, Work-
-‘men’s Compensation, and Basic Conditions
nf Employment Acts are relatively mmor
" ones, according to department sources But
there 1s no mastaking the widespread nter-
est among employers and unions over a
proposed amendment to the Labour Rela-
tions Act.

The main effect of this will be to transfer
from the Industrial Court to the Mimster of
= Manpower the power to make rulings on

appeals by parties who are aggrieved by
certain industrial council decisions. The
Minister had this power until early last
year when the Act was amended to grant
authority to the court to rule on appeals
agamst counctl decisions
When the amendment was published mn
draft form 1 August last year, 1t provoked
an angry response from some unions — and
a certamn degree of anxiety from employ-
ers Both groups expressed reservations
\about the effect that the amendment would
have 1n making 1t easier for some com-
panles to obtain exemptions from council
agreements — especially wage
agreements.
| Umons do not like such exemptmns being
- granted because these result in lower pay
for some of their members. Employers of-
ten argue that exemptions result in rival
companies enjoying a competitive edge
over them through the employment of
cheap labour.

The department’s view 1s that the Minis-
ter 1s the most appropriate person to deal
with appeals over essentially non-legal
matters. It also believes that the Act, 1n 1ts
present form, is discouraging job creation
and the development of the small business
sector

Officials point to problems confronting
an employer who 15 struggling to get his
business on a sound footing and who cannot
afford to pay wages 1 line with an industn-
al council agreement covering him At the
moment, such an employer faces the pros-
pect of costly legal action through the In-
' dustral Court to gain an exemption from

the agreement should the council refuse to

grant hhm one The department feels it
makes sense to provide a speedy and al-
most cost-free channel through which such
appeals can be made

It also appears that the proposed amend-
ment has been prompted by complaints
from employers 1n rural areas They argue
that they have to pay wage rates which
may be appropriate for the cities — where
employees face high housing, transport and
other costs — but which are unrealistically
high for rural areas, and are discouraging
mdugtr;ml growt

T
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WILLIE BENDIX -

The ambit of the Court

Professor Willie
Bendix is director
of the Industrial
Relations Re-
search Unit at the
Unpiversity of
Stellenbosch busi-

ness school
I could not agree more with Professor

Johan Piron’s comments on the unfair
labour practice (Current affairs No-
vember 25 1983) Law should be expheit
on “unfair labour practices” in prefer-
ence to interpretations of a “definition™
so wide that it 1s meaningless Particu-
larly mn the case of trade union recogni-
tion for collective bargaining, the
definition of the unfair labour practice
1s not only a “hole 1n the labour net,” but
a bottomless pit through which our in-
dustrial relations system might fall into
limbo.

/ It is important to gam some clarity on
the present conflicting 1deas on the sup-
posedly “voluntary” nature of our bar-
gaining system and the opinion
expressed 1n some quarters — and ap-
parently also shared to some extent by
the Industral Court — that recognition
can, and bargammng could and should, be
enforced under certain circumstances
To do this, we have to go back to rele-
vant recommendations 1n Part 5 of the
Report of the Comrussion of Inquiry
mto Labour Legislation and govern-
ment’s White Paper response, Both were
published only at the end of 1981

The commuission maintamed, at the
beginmng of the section dealing with
recogmtion, that “essentially the ques-
tion of recogmtion by the employer 1s
not a question for regulation by the
State” and that even if a union 1s “most
representative, it cannot yet necessarily
lay claim to recognition by the
employer.”

However, the commission went on to
point out that “voluntarism 1s not
always quite adeguate 1n ensuring that
essential relationships be established ”

Conseguently, 1t expressed the belief
that “issues of this nature should be ac-
tionable before the Industrial Court
within the context of an unfair labour
practice ” It added that “only after judg-
ment by the court should a strike over
an 1ssue of recognition be permissible.”

The commission further foresaw that
“5 situation could arise m which an
employer who had been found to have
committed an unfair labour practice by
refusing to recognise a workers’ organt-
sation might succumb to the moral pres-
sure of such a finding and agree to

-

(p‘anu'flﬂﬂ:)) 9

recogmse the union, but then fail to ‘bar-
gamn 1n good faith’ ”

Its solution to this “predicament” was
that “such failure should 1n itself consti-
tute an unfair labour practice.,” This, the
commission thought, would place the
employer under increased moral pres-

sure to “establish a constructive
relationship ”

However, the commuission did express
the realisation that “that 1s the furthest
extent to which extraneous ‘compulsion’
could be taken” Therefore, 1t felt that
“chould these measures all fail, the
answer, 1n the ultimate analysis, would
have to emerge from the power balance
between the parties and the process of
action, counteraction and interaction
which hies at the heart of the employer-
employee relationship ”

The findings of the Commission, on
the basis of these considerations, were
as follows
[0 Provision should be made for secret
and officially supervised ballots to de-
termine the degree of representative-
ness of an organisation, and
O Recognition by an employer party of
a workers’ organisation should continue
to be voluntary, provided that refusal to
recognse a umon which has been regis-
tered and which has been proved mn a
secret ballot to be adequately represen-
tative should constitute grounds for the
submission of a complaint of an unfair
labour practice to the Industrial Court
A strike over an 1ssue of recogmtion
should be permuissible only when and if
a positive finding by the court 18 1gnored
by the employer

The government, m 1ts White Paper
on Part 5 of the commission’s report, re-
fused to accept any of the recommenda-
tions As regards the recognition of
workers’ organisations by employers,
the White Paper stated that government
has always held the view that recogni-
tion of any worker orgamsation by indi-
vidual employers or groups of
employers or registered employer
orgamsations should be completely
voluntary

Negotiations

In answer to the recommendation
that failure to recogmse should consti-
tute an “unfair labour practice,” 1t stat-
ed that 1n the instances where
employers or employer organisations
are not prepared to recognise or to enter
into negotiations with worker
orgamsations, the latter can have re-
course to the provisions of the Act 1n
order to bring about such negotiations —

S0

for example, through a system of coneil-

iation boards, provided they are suffi-
ciently representative

The suggestion that secret ballots be
held was “sympathetically” received,
but rejected for practical reasons

Finally, the government reiterated
that 1t was commutted to a policy of non-
intervention 1n the regulation of labour
relations, including reciprocal recogni-
tion agreements between employers and
employees. Any element of compulsion
which may be mtroduced into this
voluntary relationship may consiitute
undesirable State intervention, it said

Thus, the recommendations of the

commission, the most important of
which was that failure to recogmse a
representative umon and failure to bar-
gamn mn good faith should constitute an
“unfair labour practice,” was not en-
trenched 1n law Yet, even if by indirect
means, umons are alleging “unfair la-
bour practices” on these grounds, and, 1f
the “abstract” judgment 1n the Fodens

case 15 anythmng to go by, the Industrial
Court might be inclined to regard as
«unfair” the failure to recogmse or har-
gain S good faith” with a represenia-
tive umon

No precedent

Agam, 1t should be remembered that
the only precedent set mn the Fodens
case, was that there was no precedent
and that the judgment applied only in
Fodens’ “particular circumstances” Be
this as 1t may, 1t appears that the court
s, essentially, folléwing the hne adopted
by the commussion. *

The purpose mn reviewing the recom-
mendations of the commission was not,
however, to indulge in academic argu-
mentation as to what should and should
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not be. Rather, I feel that, by looking at

what some have described as the some-

what hazy and convoluted reasomng of
the commission, observers may gain a
better perception of, if not understand-
ing for, the present “predicament” of the

court and the entire dilemma of the “un-
fair labour practice.” After all, it was”

this commssion which was responsible
for the present concept of an “unfair la-

1

bour practice” and that of an Industrial |

Court
The conclusions to be drawn from the
commuission’s arguments are, -

I
A

O That 1t was m favour of a “voluntary”

system, but, at the same time, wished to

«ensure” that “essential relationships” '/

were established,
7 That it envisaged that this would be
effected by a system of “non-compul-
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- in my opinion
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sory compulsion” (my own terminology);
O] That the vehicle towards achieving
these somewhat anomalous ends would
be the Industrial Court, which would ex-
ert moral pressure on the employer (We
can, therefore, assume that even now,
and particularly in the case of recogni-
tion disputes, this is the court’s main
purpose), :

1 That the commission realised that, in
the end effect, “moral pressure” had 1its
Limits and that the court’s powers in this
respect would, therefore, be restricted;
and

[ It envisaged that, should the court’s
efforts at “urging reason” fail, the dis-
pute would again revert to the collective
bargaining machmery and be dependent
on the respective power positions of the
parties concerned It therefore saw, 1N
the case of “recognition” disputes, the
court not as a legal body which could
enforce its judgments, but rather as a
“good uncle” or “mediator” which would
“urge” employers in the right direction.
The ultimate irony lies in the suggestion
that the court’s “judgment” be enforced
by strike action.

Developments

Although subsequent developments
have brought shightly changed circums-
stances, and even though the court
maintains that 1t does not rely on the
commission’s opinions to formulate poli-
cy, I believe the above best illusfrates
the framework within which the court
still operates and within which the con-
cept of an “unfair labour practice” |
general 1§ interpreted. The recommen-
dations reveal not only an awarencss as
to the limitations of the court’s powers,
but also the remarkable confusion be-
tween value judgments and logical prin-
ciples and between judgment of rights
and negotiation of mterests (if the sug-
gestion that the Court be used as
“ntermediary” before a legal strike is
called). In essence, this confusion still
exists and, while it does, the concept of
an unfair labour practice, as well as In-
dustrial Court actions and judgments in
this respect, will remain coniroversial
jssues.

‘There is no doubt that the court
might, in some mstances, be doing a
good job, particularly in that it has
obliged employers to carefully consider
their actions. There is a need for a la-
bour relations watchdog. However, the
question is whether such watchdog can
then be clothed ip the garb of a court or
act as one. If it is to be.a court, the re-
moval of the present confusion is vital.

—

@-u January 20 1984 ;
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INDUSTRIAL RE!I;LATI
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The Natiohal Umon W
{(NUTW) has won the first round n its battle
for recognition at the Frame group’s
Pinetown plant. But 1ts struggle for recog-
nition as the most representative union in
the textile industry’s biggest single
employer 18 far from over.

Twa legal issues, which will have a vital
impact on deciding whether the union will
emerge {riumphant over the Tucsa-affili-
ated Textile Workers Industrial Union
(TWIL), still have {o be decided by the
Supreme Court  _

This week a Durban magistrate ruled
that Frame must stop ;deducting TWIU
subs from the pay of workers who have re-
signed from the TWIU, The NUTW is using
the resignations to show that 1t is truly rep-
resentative at the Frarhetex plant and that
Frame should be forced to grant i1t recogni-
tion. Frame demurred on the grounds that

‘1t had.no right to cancel stop-orders with-
. out instructions from the TWIU.
Describing the judgment as “a good one,”
.the NUTW’s legal representative, Chris
Albertyn, said* “This is ]ust one more step
1n the umon’s struggle to be seen as the rep-
resentative union ”

Wi e :

‘Frametex worker ...

}
Financlal Mail January 27 1984
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But 1f the umon thmks 1ts chances nf be-

ing recognised have been enhanced at also
knows 1t 1s 1s not yet out of the wuuds

L E:

Late last year, when the -Frame group.

was on the point of recognising the TWIU,
the NUTW auccessfully apphed for an In-
dustrial Court hearing on the grounds that
1t was an unfair labour praectice to recog-
nise a union that had not yet proved its rep-
resentation. Frame subsequently brought
an application 1in the Supreme Court m an
attempt to restrain the Industrial Court
from hearing the matter It claimed the
court had no right to intercede in an issue
of union recognition The matter will he ar-
gued on Friday.

" The second matter being heard by the

Supreme Court mnvolves retrenchment pro-

|cedures and 1s not really germane to the

recognition issue, though there are links,
Frame claims that 1t should have the right
to decide who should be retrenched, and
when The NUTW argues, in response to a
recent retrenchment at Frametex, that re-
trenchments should be handled on the last-
in-first-out basis to avoid discrimination.
The Industrial Court has granted the union
a reinstatement order.

Frame 1S now requesting that the
Supreme Court review that judgment

Most observers, while conceding that the
endless round of hitigation delays matters,
maintain that if the NUTW is as represen-
tative as it says 1t 1s, Frame will eventually
be forced to recogmse 1t

Says NUTW general secretary, John
Copelyn: “T'll say this for them they are
putting up a good fight. But one of these
days the workers will come out on strike

and settle 1t 1n the streets I'm sure they
can”

recognition dispute
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LABOUR LAW
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Tightening all controls

The Labour Relations Amendment Bill,
tabled 1n Parhament this week, seems de-

signed to tighten government controls over
the trade union rmovement However, la-

bour lawyers and acadermcs are as yet
undecided about the exact implications

Initi1al comments indicate that the inten-
tion behind the Bill 1s to enable the Depart-
ment of Manpower to keep a far closer eye
en unon activity than has been possible 1n
the recent past This 1s sure to be interpret-
ed by some unions, especially the
unregistered ones, as an attempt to whip
them 1nto line As such 1t has the potential
to spark wvigorous objections and perhaps
even labour unrest

The most contentious elements of the Bill
are those concerming private agreements
about wages and working conditions signed
between umons and employers outside the
ambtt of industrial councils or conciliation
boards In essence, 1t states that if umons or
employer organisations do not comply with
certain conditions specified in the Labour
Relations Act, the agreements will not be
enforceable by law 1n any c¢ourt, including
the Industrial Court

Furthermore, 1f the parties to such an
agreement do not comply with the prowvi-
sions, they will be committing 2 eriminal
act The provisions include
LJ Supplying the Industrial Registrar with
a copy of their constitution, their head
office address and the names of office bear-
ers and officials,
The maintenance of a membership
register,
D Submutting membership returns annual-

ly to the Industrial Registrar;

[J The keeping of proper books of account
which must be audited annually,

1 Making statements of income and ex-

penditure available to members at a meet-
Ing to be held at least once annually;

[J Such documents be retained for at least
three years, and

O That the head office of a umon or em-
ployers’ organisation must be situated 1n
SA

The Bill adds a further condition’ that a
copy of any private agreements must be
subrmtted to the Department of Manpower
Again 1t seems that 1f unions or employer
organisations fail to do this, any agree-
ments they sign will be not be legally en-
forceable 1n any court and they will be
guilty of an offence

“The 1dea 1s to get all unions to operate
within the system created by government,”
a legal source told the FM “Many umons,
mostly those among the emerging unon
groupings, are not prepared to do so Some
have been operating outside the system and
at the same time making use of institutions
like the Industrial Court when 1t has suited
their purposes The Bill seems to be aimed
at ending that kind of duahty

Other features of the Bill are
[] Appeals for exemptions from industrial
council agreements will be transferred
from the Industrial Court to the Minister of
Manpower This affects mainly employers
1n “deconcentration” areas and small busi-
nessmen who cannot afford to pay the le-
gally prescribed mimimums, and

[J The Mimster of Manpower or the presi-

—_—

dent of the Indusi{rial Court may appomnt
extra members to the court to fulfil specif-
IC purposes

The Bill does not propose any controls
over umon activity or collective bargain-
ing If passed in its present form, however,
1t will ensure that the Department of Man-
power knows at all times what 1s going on
between employers and umons

It may also be designed to ensure that
emerging umons who obtain funds from
overseas sources, as some are believed to
do, reveal their sources or revenue in their
audited accounts

-current affairs
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By RIAAN DE

Parliament and Politics

Opposition mounts 1o labour bill

YVILLIERS
Labour Reporter

OPPOSITION is mount-
imng among independent
trade unions to a new la-
bour bill whiech will re-
guire unions fo submit
copres of a1l plant-level
recognition agreements
with employers to the
Department of Manpow-
er

Several leading union-
jsts this week expressed
fears that the measure
could be the start of an
attempt by the State to
extend its control over
such agreements, which
fall outside the official
collective bargaining
machinery

In terms of the Labour
Relations Amendment
R1ll tabled 1n Parhament
this week, recognifion
agreements will also be
unenforceable 1n the
courts if the unions con-
cerned fail to supply the
department with certain
information

Mr Dave Lewls,
general secretary of the
General Workers’ Union,
said the GWU viewed the
submission of agree-

#—_—-

R ¥

el

ments with “grave suspi-
cion’.

“We can only see it as
an 1ll-conceived attempl
by the State to reassert
1ts role in colleetive bar-
gaining, and an attempi
at further interference
in 1nternal trade union
affairs,” he said

Mr Pirashaw Camay,
secretary of the Council
of Unions of South
Africa (Cusa), described
the moves as a “veiled at-
tempt at control” over
trade unions which de-
feated the principle of
voluntarism advocated in
the Wiehahn Report

“Jf they want the
agreements just for thelr

L
-
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files 1t would be a waste
time and energy.

“However, the govern-

ent may next say what
should go info the agree-
ments and draw up the
formats as well ™.

Mr Jan Theron, secre-
tary of the Food and Can-
ning Workers’ Union,
gsaid yesterday “We sus-
pect this may be the thin
edge of the wedge There
is no reason why the
State should have this in-
formation ”

Mr Joe Foster, general
secretary of the KFeder-
ation of South African
Trade Unions (Fosatu),
said earlier this week
that the bill confirmed
suspicions that the new

-8

labour deal was aimed at
“controlling the labour
movement rather than
bringing about reform”

Asked to explain the
reasons for the move, Dr
P J van der Merwe, Di-
rector-General of Man-
power, said this week
that 1t was ammed at ob-
taining a “broader pic-
ture of the total collec-
tive bargaining process
in the country’.

Also, such agreements
ofien came 1nto guestion
when either employers
or trade unions applied
for official conciliatioen
machinery

He denied that the
State was extending its
influence over labour re-
lations and said the move
was aimed “merely at ob-
taining more complete
information”

Commenting on the
penalty which will apply
to unions which fail to
submit information
about their organiza-
tions, Dr Van Der Merwe
sald the measure was
ammed at ensuring that
parties to such agree-
ments “prove their bona
fides”

L
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THE dispute between
African Cables and the

. e end Allied
' Workers” Union (EAWL)
iover the sacking of 700
workers will be brought

ISPUTE GOES TO

before the Ind
Court next month.
Lawyers actng for
EAWU and the sacked
workers, Mr Witham
Lanc, told The SOWE-

o 2 iU
LS
AN, that management,
1in an attempt to reach
an outside scttlement
with EAWU — who
have threatened to take
them to court — had
opted to re-employ a
hondred of the 700
sacked workers

The workers were
sacked two months ago
when they confronted
mapagement, demand-
g an explanation about
the alteratton in therr
four-day working shift
to five days
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HEALTH

Loop’s heart view

South Africans are altogether too blasé
about their health The latest charge 1s that
they are ignorinig all the warmngs about
the contribution to coronary heart disease
made by fatty die{s, cigarette smoking and
high blood pressurg The white male popu-
lation 1s particulatly at risk, according to
US heart surgeon) Floyd Loop, who has
been visiting this cquntry

Loop 1s chairman) of the Department of

Thoracic and Cardipvascular Surgery in
Cleveland, and his h4spital performs 3 500

by-pass heart operajions a year That’s
more than any other hospital in the world

“Heart disease 1s 1he Western world’s
biggest killer,” says \Loop, “and despite
medical and surgical agvances, much of the
change necessary to reéduce the incidence
of heart disease has |[to come from mn-
creased public awarengss ”

In the US, much of the population 1s
aware of the facts The result has been that
the heart attack rate his been cut by 25%
since 1968 A switch fijorn animal fats to
vegetable oils, reductions 1n amounts eaten,
cutting down on smokihg, and more exer-
cise are factors which have coniributed to
the improvement -

“SA lags behind 1n this awareness,” says
Loop So it has “the highest frequency of
attacks likely to occur Between the ages of
50 and 55"

Despite SA’s reputatipn as a great out-
doors nation, the muscles developed and
maintained during sportiplaying years and
mihitary service often tuin to fat once peo-
ple switchk to armchair sports

Loop says stress 1s an dgverrated cause of
heart disease “It 1s very Mhifficult to make
any generahsations about stress because 1t
affects different people m\different ways
However, in as much as it could lead to
people smoking and raisthg therr blood
pressure, then 1t 1s a factor.\’

Women are no longer exempt from the
scourge What has, until necently, been
mainly a man’s disease 1is! becoming 1n-
creasingly common anjong women.
“Whereas men have cut down their smok-
ing dramatically 1n the US/the rate (of de-
crease) is smaller amofg women and
-etr chances of developing coronary
“-sease are higher than before,” says Loop

The old saying that the best things 1 hfe
-rg bad for you seems true But the choice
~wuld seem to be cut down now, or risk the

ossibility of death — or of open-heart sur-
zary and a dramatic change 1p hifestyle

UNION MATTE é&

Clothing workers ...

Union (GWIU) The stakes are supremacy
In the Natal clothing industry Industrial
Court action which the NUTW now intends
to launch could well signal new moves i
the conflict

A ballot to determine which union had
majority support was held last Thursday
among workers employed by protective
clothing manufacturer James North Africa
in New Germany The NUTW got an over-
whelming majority The union, which is af-
fihated to the Federation of SA Trade
Unions (Fosatu), garnered 219 votes to the
Tucsa-affihated GWIU's 43 This was the
culmimation of rivalry between the two,
which began last year

The GWHIJ, which 1s the sole union mem-
ber of the Natal clothing industrial counci],
operates a closed shop in the areas falling
under the council’s jurisdiction According
to NUTW general secretary John Copelyn,
s umon has in the past orgamsed clothing
workers falling outside this area Last year,
however, the umon signed up a number of
clothing workers 1n the New Germany
area, wncluding the James North Africa
workers, and applied for membership of
the industrial council The apphcation was
rejected on the grounds that the umon did
not have enough representation in the
1ndustry

The GWIU’s response was to change 1its
constitution late last year to enable it to
expel any members who joined another

this meant thai the jobs of workers within

cuuing tl:@ ' "’"A , union Because of the GWIU’s closed shop,
The National Um exitle Workers

(NUTW) has won the first round 1n its battle
with the Garment Workers’ Industrial

I@il February 10 E

the industrial council jurisdiction who
Joined the NUTW were at risk The closed

shop prevents employers from employing

targets of two unions

non-GWIU members — and if they do, they
can be prosecuted by the indusirial couneil
under criminal Jaw The GWIU's action was
clearly designed to discourage workers
from joimng the NUTW, and employers
from employing those who did

In the interim, attempts by the Interna-
tional Textile, Garment and Leather Work-
ers’ Federation to reach some kind of
compromise between the rival unions
proved futile Matters came to a head at
James North Africa

Recognition

Commenting on the NUTW’s victory
Copelyn told the FM “Our recogmtion
agreement with James North Africa, which
has already been signed, will now come
1nto force We 1ntend to break the GWIU’s
legal hold over workers Imtwially we will
appeal to the Industirial Court aganst the
refusal of the industrial council to grant us
exemptions for the (James North Africa)
factory We will also resist any attempt by
the GWIU to expel workers from the indus-
try because they jom us We regard that as
an unfair labour practice ”

GWIU general secretary Frankie Hansa
says “Any orgamsation expects its mem-
bers to be loyal In view of that we decided
to change our constitution.”

A James North Africa spokesman mndi-
cates that the company will confinue to
employ the NUTW workers “We now know
which umons our staff would like to have,”
he says Copelyn has indicated that his
unton will 1n future consider orgamsing

more clothing workers within the GWIU’s
area
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This move comes n the
.Wake of employer resis.
tance to the Court's role,
which resylted 1n unions
and workers winning sey-
eral major advances last
year

The department's d;-
rector-general, Dr Piet
van der Merwe, has said
the Government 15 plan-
mng 10 curb the Court’s -
power by defining more

|

Strictly an funfair labours

Jpractice’ .Thie 1s [wl_dely
sdefined at the monient *
“and unions hive brought'~
Several syccessful ‘unfair

practices’ cases before
_the Court i

;. The, two ‘moves prevent
GJumons bringing alleged
cunfair laboyr practices’
»cases 1o the Court and
have prompted specula-
lon that the department
- 1s already moving to curb
11th+E Court’s powers

However, Dr van der
."Merwe denied yesterday
that there had been any
change in the -depart-
ment’s attitude towards
the Court,

o Any move to block ‘yn-
ﬂfalrﬁ labour practices’
cases;was taken only after
‘cargful, consideration’
and gach case was treat.

ed:on s’ merits, he gard,

o |Ir " T . } ' t -
* ' Mercury Correspondent

JOHANNESBURG—For the second time in a few months, the Depart-
‘ment of Manpower hasg blocked an attempt by a union to have a key
labour 1ssue tested 1n the Industrial Court.

‘al to join the unoffieyal

Manpower to appoint a
conciltation board to set. had
tle the dispute and to n-
clude 1n its terms of
reference 'the SAS8J's
charge that a refusal to defails of the SASJ dis.
bargamn with it was an pufe v b

‘unfair labour practice’,

granted the request for g

ed that 1t must not consid-
er the dispute as an
alleged
practice’
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Unless. there 1s an 1n-
dustrial counerl In.an in-
dustry, ‘unfair practices’
disputes cannot be re-

The department'’s decy-
S1on on these cases could
be challenged 1n the
Sup;rqeme Court and it :
therefore did not take ferred to the Court unless
these'decisions lightly, he g conctliation board con-
said , ~ siders them first and this

The latest move to dpclsiﬂn 'bHI'S the .union
block a court action 15 re- ‘From taking the case to
ported m The Journalst, the Court
Journal of the Southern ' SAST sources said yes-
African Society of Jour- terday the dispute be-
nalists ween it and the Dispatch

It says the SASJ has de- was almost 1dentical to an
clared a dispute Wwith the 4 earlier dispute, betweep
Daxly“DlspatclypewIspa- wdb.and; other newspaper
ﬁEI‘“ﬂ*VEf*ltS aHeged’refus- ‘companies who had with-
drawn from the coneil-
1at1on board

In the earlier case, the
department allowed the
case to go to court and the

conciliation board at
which the SASJ bargains
wages and conditions
with newspaper manage-

ments | undmn won a femporary
. order 1nstructing employ-
Stlpulated €rs 1o bargain with it

This, they suggested,
meant the department
Now changed rtg
stance, *
- Dr van der Mérwe said
he, was .not aware of the

It asked the Minister of

Eut, he said, the aghart-
ment refused to ajlow a
dispute to go fg the Court

only wh?{l the appliea-

The minister hag now

board — but has stipulat-
Lion'did ot meet the Je-
gal requifements or 1f 1t
believed the applicant
had no chance of success

‘unfair labour
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wotlkers arg
keenly awasting a judg-
ment which wil deter-
mine under what condi-
tions employers can re
trench them at the end
of their contracts

The Metal and Albed
Workers' Umon {(MAWU)
and 12 umion members have
ashed the Industnial Courl
to rule that employcrs have
io follow “reasonable and
fair™ procedures i bosses
decide not 1o renew magrant
waorkersy' contraets because
they want to cui down on
stal(

Unul now  employcrs
have murely becn asble io

. _-_l .."" i:lp -...': . 1__-. PR :|| \ il "
I'I.'!‘ O JLT '1"1I:-'| -..""."'l"llf.,-"'.'.l'{,!J e ;.'..' I
¥
. -
o
£
R T e
; 4
| ]
ERS 4
!
ot W
-
A 1,1
1rs
t.,,‘?r > o
v h Lk e poa .y f w7

refluse to rencw a augrand

wurhors' contract

But MAWLU argues that
the Industrnial Court should
rule that migrant workers
should have the same tread
ment as other workers facing
n trenchment

Migrant wamkers should
have proper warmng  that
thewr contract s not gomg
te be renewed, there should

.,

be consultation wi
irade union, employers
should help them to find
another job, and those who
have been employed longest
by the company should be
the last pcople to be re-
trenched, says MAWU

Judgment n the case
brought agamnst Screenex
Wire Weaving Manufacturers
has been reserved

Msgrant sworhers i the
meta mmdustry have been
amongst the worst aftected
by retrenchments.
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A KEY lahnurﬁlaw 1ssue — ¢
"' whether parties.who. win .
- cases 1n,.the”. industrial ;
*“‘cnurt "are entitled to.costs »
g tto be argued-n:the
-Pretoria Supreme, Court *
v next week ST
The 18sue 15 to be heard hy the
* Supréme Court~ because
. the Unmited African. Motor
" and 'Allied Workers Union,
an affiliate of. the Couneil -
lof:Umons of..SA,  has ap-,?
pealed agamst an industri-
1alﬂ court: demsinnﬂﬂnui_;,uitn “
i"gl":z'mt it:costs in*an actmn

e- agamst Fodens, ‘the. motor

components flrm S .
'The'union won"the ease a .

.Jandmark decision, extend-
'ing the hargainmg right of
', unions’ with a worker ma-
. ﬂjnnty mn a plant — but wa
4 not? grante& costs T+ b F" S
}The union’s 1awyers~sa1d ye&- [
o terda that the' case*wuuld" 5
be’argued ‘on 'February 28.‘,#
=The law settmg up-the, mdus-
trial court does not mal{e it
"L autumatm that‘the’ winmngia
', "partyds granted £08ts, ex-1,
. cept,‘in - exceptinnal cir-ﬂ
, 1, CUSLANCes. 57 1%, &, )
‘L huur lawyers'and unjonsts” ,
i4 hdve argued}that this® ),
't - sharply Limits the/ability.of5/
,rmwurkers and uniunsjwﬂh’”f
1B limjted finances to‘*'take*a
.+ pases to the court, iy,

-

—

qLIn » Some;./cases,: they, sayﬁ,

*“ unions or workers have de: " 4
,clded against taking-cases’;
"+ to the court — even tht;uu h.
*'.they“have been:'told . that <
. theyhada strung chance of
r,, »winning. — becauge of the
mknuwledgej, that,; Eei eniif’,
. they won,- they wo d¢have t
tmpay costs, ¢
In the .ordinary cuuri;s.fihe
Party which wins an action
usually granted costs hy
, theeourt ., .., -~ .

—-—

W

fﬁF"?:, sl L 'rrlir_l.i"}{' ‘1
N £



5

T T =
Workers barred i
industrial court dé:

By STEVEN FRIEDMAN
tabour Correspondent

FIVE fired workers have been prevented by

the Department of Manpower from taking

their sacking to the mdustrial court for a fina]
decision — despite the fact that the court has
already temporarily reinstated them

This means the workers will not be entitled
te any rehef in the court once their ternpo-
rary reinstatement order runs out at the end
of this weel

The case comes 1in the wake of several
others in winch the department has inter-
vened to prevent cases going to the court in
wihich workers or umons have alleged an
employer 1s guilty of an “unfair labour prac-
tice”

Unions and workers have won several key
“unfair practice” cases in the court and tins
has led to a strong employer backlash agamst
it The department's decisions are seen as a
reaction to this

However, this 1s the first case m which
workers have been prevented from going to
the court after winning temporary reinstate-
ment

The case 1n which the department has in-
tervened was brought by five members of the
SA Chemical Workers Umon, an affiliate of
the Council of Unions of SA, against Pest
Control (Transvaa))

The department has also intervened to pre-
vent another alleged “unfair labour practice”
case brought by the umon reaching the court
— this time agamnst fertiliser company
Triomf for allegedly refusing to disclose
financial mformation to the union

Labour law allows an “unfair practice”
case to go to the court only if the department

151011

agrees to appoint a conethation board to con-
Sider the charge

The department has been prevenung these
Cases gomng to the court by appointing boards
In disputes where the allegation 1s made, but
excluding the alleged unfair practice” from
the board’'s ambit

Before the department decides whether to
appownt a board, however, parties claimng
an “unfair practice” can go to the court ig
seeh an interim order

In the Pest Control ease, the five workers,
who were fired after not clocking in and out
at lunchirme, asked the court to temporanly
reinstate them 1n terms of a clause dealing
with “unfair practices”

The court granted an order — but refused
to do 80 under the “unfair practices” clause
Instead 1t granted the order under a section
dealing with unfair disrmssals

The presiding officer, Advocate J Hiem-
stra, rejected argument by counsel for the
workers that an unfair dismissal was also
generally an “unfair practice”

While stressing the order did not mean the
court had decided on the merits of the case,
Adv Hiemstra found the five had made out a
prima facte case by show-
ing they were not given a hearing before
being fired and that clocking 1 and out had
been jgnored by workers with the apparent
agreement of the company

Later, lawyers for the five received a letter
from the department informing them that a
board had been appointed to settle the dis-
pute, but had been specifically told not to
regard it as an “uniawr practice” dispute

The temporary order remstating the jio:k-

ers expires at the weekend .~
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Horwood ¢

Whern

It now seems ceriain tat Finance Mmmter
Owen Horwood will Be succeeded by *

technocrat” when he rétires Highly- pIaced
govermmeni sources pay Reserve Bank
Governor Gerhard def Kock is most fa-
voured by the power cjrele that surrounds
Prime Minister P W Bgtha

Convincing reasons #re advanced for his
candidgacy It 1s arguedjthat under the new
constitutional dispendation the Finance
portfolio, traditionally ghe second maost 1m-
portant Cabinet post, will be depohticised
to enable the mcumbdnt to carry out his

“general affairs” job fof broad monetary

and fiscal planning under the new constitu-
tion Although there mky be fierce bouts of
sectional interest birgaining between
whites, coloureds andfindiavs, 1t 1s hoped
that Exchanges will no§ descend to the puh—
tical level — as they gow do

It's a fair bet thatfthe mild-mannered,
donmish De Kock would not relish a party
political job that wou}d reguire him to bat
for the NP in the House of Assembly as 1t 15
now constituted He fwould make a poor
party hack -'

It 15 even bemg argued that the job of
Finance Mimster 1n tlle “Second Republic”
could be taken out of the Cabinet and at-
tached to the Execufive Presidency as a
symbol of itts non-political status and com-
mitment to the comnjon weal This is how
De Kock Iikes to opefate

As a technocratid Finance Minister,
backed by a large dgpartment of special-
1sts, he would be relieved of many of the
tedious chores that Horwood now has to
perform It would megan that his appear-
ances i Parliament gvould be hrmted to
once or twice a vear :_ at Budget time and
for the Part Approprihtion debate — with
the routine work gomngite a couple of depu-
ties, one of whom coulfl be brown

It 1s argued, too that a man hLke De
RKock, with no visiblg party affibations,
would be better suited o carry out a man-
date of impartial negohiation That’s what
the new constitution §s supposed to be
about

Obviously a technocr: t would be exposed
to a cgrtain degree of political recrimina-
tion 1n forums like the mierracial standing
commitiees on financejand economic af-
fairs But this will clearly not be the same
as having to defend poljcies and actions 1n
the heated atmosphere ¢f a public debating
chamber

1f the Exchequer and {fs related agencies
were to be transferred jto the State Presi-
dency as a function of broad government, it
would remove yet another possible objec-
tion to De Kock’s candigey — that he 15
not thick-skinned or tough enough to with-
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stand the financial demfinds of ambitious
Cabimet colleagues If tife Exchequer were
to become an extensioy of the Presidency
that would presupposefthe full support of
the President who, aft r all, 18 answerable
tc no one

But what of Constity tmnal Affairs Minis-
ter Chris Heunis” It's &n open secret that he
has coveted the Fiufance portfolio since
1975 when the late Nito Diederichis became
State President He Js an obvious personal
favourite of PM Botlfa and a member of the
most mfluential famjly 1n George, the PM's
constituency The )00 would seem to be his
for the asking

Perhaps not In fict, there 1s talk i high
circles that P W Bogha has told Heunis he 15
“too valuable” at this stage of the country’s
new deal to be taKen out of constitution-
bullding Whether ghis i1s enough of a sop
rematns to be seensfHennis may 1nsist upon
being named Houseymajority leader 1n the
white chamber, whith would elevate him to
the position of a kin 1 of premier But Botha
may find it necessary to the give the job to
a Transvaaler to offset charges that the

country i1s being run by a cabal of white
Kapenaars

.72} ?.;2
£
Labour tria

peris are watching with 1nterest the Minis-
ter of Manpower’s apparent moves to

stamp his authority on the way certain dis-
putes are handled

current affairs

in line for the Cabinet?

The 18sue this time 1s a dispute involving
five members of the SA Chemical Workers
Union who won temporary reinstatement
orders from the Industrial Court after be-
mg sacked by Pest Control (Transvaal)
(Ply) Lid They were sacked after they
failed to clock n and out during a lunch
break

Although the court granted a temporary
remnstatement order, it refused £0 do so on
the grounds that the sackings could consts-
tute an unfair labour practice Instead. it
was granted on the grounds that the five
had made a prima facte case of unfair dis-
missal — something that does not necessar-
1ly constitute an unfair labour practice

The union 1n this case 1s a party to the
Industrial Council for the Chemical Indus-
try, Transvaal It asked the Minister to ap-
pownt a concihation board — which he has
now done — to examine the cases of four of
the workers

Why the fifth worker was excluded 1s not
known — except that the Department of
Manpower says that “no doubt the Mimster
has good reason for his decision ”

The board’s terms of reference, however,
effectively debar the union from returning
to the Industrial Court to allege an unfarr
labour practice 1n this case Unfair labour
practice allegations can usually be heard
by the court only 1if the Minmister agrees to
appoint a conciliation board whose terms
of reference mnclude the allegation

Conciliation boards are generally made
up of an equal number of members from
each side 1n a dispute In the case of failure
by one of the sides to capitulate or compro-
mise, this makes it extremely difficuit for
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Ministor P T du Plessis ...
terms of reference

them to reach a decision

In the event of failure by a board to
reach a compromise, the way 1s open for
the unton concerned to take further action
up to and mncluding a strike But most dis-
putes are not carried that far However, the
union cannot go to the Industrial Court on
matters not contamed 1n the terms of refer-
ence decided by the Mimster

Inions have had several significant
successes n unfair labour practice cases 1N
the Industrial Court which has led to some
agitation by employers to have the court’s

powers reduced — or the definition of an
unfair practice to be more closely defined

Department of Manpower officials deny,
however, that the mterpretation of the Pest
Control decision which 1s causing most con-
cern 15 accurate Some observers believe
the Minister's decision means that the
workers wiil not be entitied to relief once
the temporary reinstatement order expires
— which 1t does this weekend

Manpower officials, however, assure the
FM that there is nothing to prevent the
workers returning to the court to have the
order extended pending the outcome of the
conciliation board “It has happened before

and there 1s nothing to stop 1t happemng
again,” an official source said

BY-ELECTIONS
The\why of winning

There was umierstandabie jubilation within
both the Progredsye Federal Party (PFP)
and the Conservativ riy (CP) at the re-
sults of last week’s by elections Each
scored what 1t was enfitled to

famous victory” — although the circum-
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stances, and likely consequences, were very
different

The PFP prohably has more reason for
celebration, althbugh the CP certainly does
not need to go to mourmng The official
opposition party was widely regarded as
being 1 deep trouble followmg the mass
defection of its}supporters in the referen-
dum, plus its mpnicipal troubles in Johan-
nesburg and Rapdburg

That 1t could hold the Pinetown seat
serves to demorfstrate that 1t 1s not a spent
force and that lits voters, having demon-
strated their didagreement with party pol-
cy on the refprendum 1sSue, are now
prepared to return to the fold

Whether thisfis true countrywide will not
be known unt1l] some sort of elections are
held in compdrable Transvaal and Cape
areas Howevel, the result does give the
PFP a new ledse on bfe as 1t prepares fo
cope with the jeomplexities of opposition
under the new gonstitution It also demon-
strates that thie party decision to work
within the new fystem was the correct one

The CP, by cbntrast, achieved less 1n 1ts
Soutpansberg win It certainly turned a
small National Party (NFP) majority 1nto an
equally tiny CP pne But there were unusu-
al circumstancel surrounding the resigna-
tion of the pjevious MP — former
Manpower Mimsfer Fame Botha

The victory was also within one of the
CPs accepted areas of strength
Soutpansberg falls within the only region to
return a “no” majority 1n the referendum
What the party sfill has to demonstrate 1s
that 1t can mustet significant support out-
side the platteland plus a few urban con-
stituencies wherelthe mneworker vote 1s
large :

Nonetheless thel signs are that the CP
could probably carry between 25 and 35
seats 1n a generallelechion The NP, after
all, started from } smaller base i the
Thirties

What the by-elections have also shown 1s
that the way peoplg voted in the referen-

dum 1s no gmde to Wwhich parties they wiil
support 1n future

BROWN ELECTIONS

Pos:tmn%: for izaggat
It is expected that thg fnzﬁ}cf dian political
parties will take parfiin the August 22 elec-
t1on for the Indiaf house of the new
iricameral Parhiathent They are the
National People’s Party (NPP), the Demo-
cratic Party, the Reform Party, and Soli-
darity Three of themfhowever — Sohidarity
being the exception —] origmally demanded
that government holf an Indian referen-
dum to measure thelacceptability of the
new deal

Amichand Rajbansi| leader of the NPP
and executive chairmgn of the SA Indian
Council, says although he 1s disappointed by
the government’s decision, his party wiil

RBajbansi
wililng to take part’

. .. ‘disappointed, but

contest the election

Solidarilty party leader Pat
Poovalinghany, who preferred an election,
welcomed theldecision He says the various
congress organisations — the Natal Indian
Congress and {the Transvaal Indian Con-
gress (TIC) — \would use a referendum fo
cause confusion in the commumty

But YantilaiiBhailal Patel, Democratic.
Party leader, salys he1s disappointed by the
election decisidn “Prime Minster PW
Botha and Constitutional Affairs Mimster
Chris Heunis had said 1t was for us to de-
cide whether we fwanted elections or a rei-
erendum,” he says “Almost all us, includ-
ing the SA IndianjCouncil (SAIC), asked for
a referendum Soll don’t know on what ba-
s1s the governmeft made its decision

“The government should have taken into
consideration the ffeelings of groups rather
than individuals fP’m terribly disappoint-
ed” A decision fon whether the party
would participatefis expected soon

Yelman Chinsarhy, leader of the Reform
Party, was not available for comment —
but 1t 1s widely exgected that his party will
decide to contest the election

Organisations opposed to the new consti-
tution interpreted the election decision as
justifying their opposition Essop Jassat,
president of TIC, says “The government’s
decision reinforees qur view that this is a

fraudulent scheme peérpetrated by the gov-,

ernment on the people of this country ™ He
says the TIC, as an 3ffilhate of the United
Demeocratic Front, wbuld continue calling
for an election boyedtt Meanwhile Allan
Hendrickse, leader offthe coloured Labour

Party, says lus party ib already regisiering
voters for the election
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become the centre of con-

. rtreversy and some mana- *
,.gerlal erltzelsm .1n the

rpest twofears -« = w3 »

“Management has be-
come increasingly uneasy
over the court’s interven-
tion 1n 1ndustrial rela-
tions matters and the
~certain inroads 1t ap-
pears to be makmng nto
iraditional areas of man-
egement activity
4 { At a.seminar in Pre-
~toria.on Monday, a lead-
mg labour lawyer, who
~has.been teurm the™
country talking to mdus-
trialists about the court
,and 1its important pur-
. pose 1n South Africa’s
growing field of labour
'relations, spelled out the
guldehnes already set by
it in dealing with poten-
»f1al conflict areas

The lawyer, who may~
not be named for profes-
sional reasons, also dis-
pelled some of ‘the myths
and allayed managerial
fears regarding the court

“Certain employers be-
lieve that Seuth Africa
does not need an 1inter-
ventionist court and: that
the rules of eelleetwe
bargaimng should be Teft
to collective bargamlpg

i - F e
e r—

i LW

’Ilt{*.af “ihe lawyer sald
E}“Te‘* me_that s the

e*as leavmg gynaeeo-

fr
?e “te bables
l,fﬁ‘yfn Seuth" &fnea we

W Ay LF
:heve a new systeniof la-

‘bour, relations -bemg
refted on to -an estiah- ;
111shed Sy etem and the ;m—
dustnal eeurt has a velu—
vabléfrole to, play in
thraehmg out, gmdelmes
te make “the twe eysteme
eem etlble and” werk-

'l"'l-., ""‘F‘l r‘ ‘I

able "' e £
‘“"The Seuth Afrlean Ta-

?beur SCéne, “unlike that m.
eeuntnee eueh as Britan,

E or Germany, mnvolved the
"mass mobilisation, offy

g,f

E,mdustnaheed werk-

,fereee, a long’ hletory of .

UrgamSE{T labour, and a

"1erge prepert:en of ‘the ~
werkferce whleh was as
yet net ergemsed

" “In Br1te1 .the umon
federetieneﬁhemselves
have laid down rules to
deal ‘with rivalry be-
tween, trade unions
“Here competifion be-
tween unions 1s rife and
1t 1s unlikely that such
rules,. ge estebheh eleer
preeedures regarding 'ri:

i valry will come from the

unions or rival federa-

tions .. .: -

1;.1'11 tl.l ]"i

black workers; partlally -

‘Indu

“This 1s an area where
the industrial court has
an 1mportant role to
play,” the lawyer said

He said the court to
date had not been inter- -
ventionist Nlost of 1ts
rulings and recommenda-
tions went no further
than labour practices al-
ready recognised and re-
comimended by most rep-
utable compames

“The industrial court
has not 1mposed recogni-
tion of trade unions on a
single employer Most
| employers had already
recognised unions long
before the industrial
court made its ruling on
recognition

‘“‘Employers have
changed their approach
radically 1n the leet five
years They are now
more flexible A good
employer 1s not usually
breught before the court
| %The court has generally
. lugpeq up employers or

heeeelgnerent of the
law e ~
Impertant gmdehnee

whleh had been elearly
'defmed by _the court 1n
various cases included
@ It 15, unfair labour
praetiee to “mmproperly
mterfere with a trade
unwon’s organising activi-
ties
'® In a situation of rival
* trade umons, the employ-
er has to be neutral and
* cannot influence in any
way at all the individual
employee’s choice of-

union membership. !

® Management has a
duty to negofiate mn good
faith with a representa-
tive or recogmsed trade
union and any proposed
changes which will affect
the mterest or conditions
of service of employees
must be discussed with
the workers and their
representatives
® It 1s unfair labour
practice for an employer
or trade union to with-
draw from a colleciive
hargemmg agreement: or
L preeedure mtheju?} 1 geed
ﬂﬂ;“bﬁ A e

Management has
become
increasingly
uneasy about the
intervention of the
Industrial Court
into what has
traditionally been
its areas of
activity. In defence
of its role, a
leading labour
lawyer talks about
the court’s
importance in
South Africa’s
growing field of
labour relations.

e TR LT PTLH?ﬂ

l Court
rtant

r.

rol

. Py a- .
1n iabour reﬁltlons

' @ The court has also 1m-
plied that management 1s
ehllged fo recognise a
representative trade
union and the employer
must show good cause if
he wishes to dismantle
the neget:atmg struc-
tures
@® The greunds for dis-
missal include ineapaci-
ty, misconduct and re-
trenchment Management

" has to have valid reasons
for dismissal and there
must be some kind of 1n-
quiry where the employ-
ee has the opportunmty to
put his case
@ Retrenchment guide-
lines have been clearly
laid down Management
has an obligation to con-
sult with representative
trade unions or, in their
absence, the emp]eyees
themselves before re-
trenehments begin
® Criteria for retrench-
ment must be objective
and the onus 1s on the
employer to justify his
selection eriteria

The lawyer said there
was nothing 1n the court’s
guidelines on retrench-
ment that was not al-
ready included in over
150 retrenchment agree-
ments drawn up and
signed by employers and
trade unions

In the near future, he
belteved the court was
likely to rule on these
issues
® The establishment of a
clear set of gutdelines on
the relationship between
bargaiming at industry
level versus plant Ievel
bargamming oV
® The powers of disco-
very and the rights of

trade unions to examine °

the books of companies

which claim inability. to .
pay when faced with .

wage demands, !

® The relationship be-i ;
tween new unions.and °
closed shop unions within'

the same industry A case
involving the fextile in-
dustry m Natal 1s about
to come before the court

and 1s expected to result |,

in:a clear rulmg on this
1ssiie,. 1, .

® The exclusion"of dis-
erlmmetlen on the
| groiinds—of sex, race,

union activity, political .

 conviction, religious affil-
“iationun Jeb selection

The lawyer said the
court eheuld not be seen
'as part of a process of
compulsory arbrtration

““Management can
aydil being accused of
unfayi, labour practice
simply by gowng through
all the procedures laid
down for the prevention
of industrial unrest 1n
good faith,” he saxd
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vm_‘_mm_:m_: msn__ Politics
s Cart Trmd
nions Oppose

4 ..W... _ = o n\,.“

State _ uf

By RIAAN DI VILLIERS the bill when 1t was published for the and saud it wis necessary to reach the Yesterday, a spokeswoman for:iihe
Labour mﬁ_mszmu first time earlier this year “greatest possible degree of consen- Food and Canning Workers' Union

TRADE unionists yesterday expressed " They objected particularly To a new sus” 1n the sensitive labour field. said it believed the State had no part to
hopes that increased State interven- vequirement that copies of all recogni- He said he was prepared to listen to play in the um_mﬁoumfﬁ hetyeen
tion in }abour relations contained in tion agreements between unions and MP's who as elgcted represeniatives UNIons and employers.
the Labour Relations Amendment Bill employers should be submitted to the WEre responsible to the voters, and e «yye hope the measures involving in-
would be removed by the parliamen- Depariment of Manpower. was also not prepared to make a ‘rub- creased State interference will be ré-
{ary select committee to which the bill A provision that recognitionsagree- ber stamp” of Parliament. moved by the committce,” she added.
has been referred. ments wonld be unenforceable in the He said lus accepiance nmmwm Eﬂﬂw Mr Dave Lewis, geneial secretary of
In a surprise move this week, the courts if the unions concerned failed .:..u.nuoﬂ Emm_?__m E_nmmﬁﬁ__-miwr% it 5 (he General Workers’ Union, said the
Minister of Manpower, Mr Pietie du to supply the department with infor- EW_H enis or _.M ﬁﬁ”mﬁmwm mEmm.E..;u. anion remained “completely ppposed”
Plessis, accepted a proposal by the mation about their organization re. ﬂﬂaemr 1 false interpretations”, it to the nofion that recognition agreer
Progressive Federal Party to refer the Quired In terms of the Labour Rela- Stal ings and false Interpreia =H 4 ments should be handed in 1@ the
bill to a select committee before 1its tions Act was also eriticized. _Hﬂmmm mmwm%hmﬂwmﬁwﬂﬂ __mnﬂmmmmﬁ_mns Y State, ¢
second reading 1n Parliament in Parhiament earlier this week, Mr  He denied 1t was aimed at clamping «This will be blatant interference in

Trade unmomsts reacted sharply to Du Plessis accepted the PFTP propesal down on black unions. ‘ the process of collective bargaining.”
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LABOUR LAW

When the court is

A landmark decision this week by the
Transvaal Supreme Court hag thrown doubt
on the status and powers of the Industrial
Court (IC} In essence the ruling, by Judges
Enslin and Bliss, 1s that when 1t decides on
unfair labour practice matters the IC does
not have the authority of a court

Labour lawyers say the finding casts
doubt on when the IC does act as a court,
and when 1t does not The enforceability of
1fs rulings 1S also called into question Be-
cause the Supreme Court ruled only on the
spectfic matter before it, and did not con-
sider the overall functions and powers of
the IC, 1t 15 not possible to say how the rul-
ing could affect other areas of 1C activity

However, deciding on claims of unfair ja-
bour practices constitutes one of the most
important areas of the 1C’s yurisdiction Its
powers are now 1n doubt

The Supreme Court ruling came In an ap-
peal from the IC in the case of the United
African Motor and Alhed Workers Union vs
Fodens (SA) (Pty) Ltd In the IC hearing the
unmon established 37 unfair iabour practices
by Fodens against 1ts members and won
compensation for some of them

Appeal

However, the IC refused to grant costs
agamst Fodens on the grounds that there
was no specific statutary provision for it to
do s¢ The union appealed to the Supreme
Court 1n an effort to get its costs

The Supreme Court, 1n ruling that the IC
did not function as a court when consider-
ing unfair labour practice matters 1n terms

SASOL IN MYSTERY COURT CASE ,.""""

A case — nnocuously titled “M Sellier
and others vs Sasol Ltd and others” — 1s
due to begin in the Rand Supreme Court
on March 12 It may be cone of the big-
gest legal hearmgs ever to come before
a SA court

The case i1s expected {0 be heard in
camera and lawyers say that everyone
connected, including the opposing legal
teams, have been asked to sign un
takings not to reveal detazl}sa_) ever,
talk surrounding the eas icates that
“hundreds of mplirons’ could be
mvolved
No are available about “M
er” — but he 1s believed to be part
of a busmness consortiumn representing
both SA and overseas Interests

High-powered legal teams are repre-
senting both sides, and there are be-
lieved to be three defendants Sasol, the

——— .
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of Section 46/9 of the Labour Relations Act
said 1t had no power to grant costs The ad-
vocate for the umon, Dan Bregman SC, 1m-
mediately apphed for leave to appeal to the
Appeliate Division 1n Bloemfontein

A labour iawyer, Rod Harper, tells the
FM that the decision “whether right or
wrong, introduces legal chaos It will have
substantial repercussions on the develop-
ment of labour law and its effect on the IC "

He adds that 1t 1s of interest that the IC
“surprisingly” can, 1n terms of the relevant
legislation, grant an order of costs where a
frivolous apphcation for an interim order
concerning an unfair labour practice 1s con-
cerned — but now may not do so when
making a permanent finding

More seriously, the decision casts doubts
on the IC’s powers and on the development
of labour case law

The rubing that 1 one of 1ts major func-
tions the IC 1s not a court leaves open the
possibility that 1t also does not function as a
court mn other functions The closest labour
lawyers have so far been able t0 come to
deciding what the IC 15 when it 18 not a
court 15 that “it 1s some sort of guasi-judici-
al body — such as a tribunal”

In addition, no one now seems sure whe-
ther an IC ruling can be enforced if it 15 not
the decision of a court

It also seems that IC decisions in unfair
labour practice cases cannot now form part
of what had become a rapidly-developing
body of labour case law The decisions —
not being the decisions of a court — cannot
form precedents and are not binding in sub-

Strategic Fuel Fund Association (SFFA),
and an as-yet unidentifted party

current affairs

cCourt

sequent cases

And, Harper says, the Supreme Court
seemed of the opimon that the Mimster of
Manpower could “clarify or vary” IC decl-
sions in unfair labour practice cases If that
1s 50, the IC 1n such cases certainly does not
function as a court whose decisions could
only be varied on appeal to a higher court

Harper says that part of the problem 1s
that the Labour Relations Act 1s extremely
badly drafted and that amending acts — of
which there have been an average of one a
year since 1979 — have been bmilt onto the
existing badly-drafted measure

The result, he says, 18 confusion both
armong attorneys and laymen — and 1n the
workplace, where an understanding of the
Act 18 essential to both workers and
employers

BUSINESS AREAS
Confused refor

gnvernment han(led
this week’s a nuncement that CBDs would
be opened to alhraces 1n a stumbhing and
uncertain fashion \There 15 some reason to
beheve that Commubity Development Min-
15ter Pen Kotze jumpeds{he gun on his min-
1sterial colleagues Herce some of the
confusion

The original intention seemed to be to Lie
the announcement to the findings of the
Strydom Comimmssion of Inquiry into the 1s-
sue, and to make 1t when the report was

sC, Chve efer Solomon
Cohen nd‘"’SﬁTﬁfr%nn refused to discnss

The SFFA 15 a cummndltles-purw with the F'M this week
Ing orgamsation with both State 1- The attorney for Sasol and the SFFA

déntified 1n
anisation fhat, 1n

vate connections It wa
Parliament as th
all nnocepger~bought the Salem’s ol
car ore that ship was scuttled by
ernational racketeers to hide the fact
that they had scld the SFFA o1l that
properiy belonged to Shell

The SFFA has some direcfors 1n com-
mon with Sasol A tight-lipped Sasol
spokesman told the FM this week
“Sasol 1s exempt from any action resuli-
Ing from a SF¥FA transaction” He was
not prepared to comment further

Sellier (the man in whose narne the
case 15 being brought) and his associates
are represented by Des Williams of
Werksmans, and by Sidney Kentridge

i1s Billy van der Merwe of Hofmeyr, Van
der Merwe and Botha, and the advo-
cates on the Sasol team are Fanie
Cillrers SC, and Wim Trengrove

JF Vos of the Pretoria firm of
Gildenbuys and Liebenberg with W Coo-
per SC and J du Plessis, represent the
mystery third defendent Vos refuses to
disclose the 1dentity of his client

Noihing was known about Sellier or
his partners at the time of going to press
— apart from the fact that some of them
are from London Talk 1 legal circles
suggests that one could be a “top busi-
nessman,” another “a foreign ambassa-

dor,” and a third “the wife of a leading
SA poltician ™
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) THE industrial court’s rol€
'in labour relations 18 under

: courts enforcing agreements 1if
the union which st gned them
had not submitted information

préssure again.
;R At 1ssue is its role 1n unfalr
ilabour practice. disputes — the

majority-of cases With which it to the Department.

]
Iﬂ

employers 1o Su

ferred to & gelect

court’s powers 10l this area It
has -also prevented many such

eases coming before the court.
-““Now 'a Pretoria Supreme
* Court has ruled that when it
. hears these cases, the ndustrial

resistance 1N other

. pbut-as an admistrative body
: The ymmediate effect 1s that * Efed at all

- _ =

torit’ — even if they.win. " +

-\ Tms largely confirms:the ex-

- isting’ position — the court:has’
granted Gosts rarely — but’ does

-

make it harder- for urons*and

b

i% workers with limitéd fuiances
o use the court ° M e
. I Some slawyers believe, the
‘judgment goes much further
and will - sharply weaken the
court’s power to act effectively
in unfajr. practice cases — the
" most criicial area of its opera-
"tiﬂﬁ- ) 0 - Ly e
. p¥Tmsmay be over-hasty. Law-
yers, stress that the decision
» cannot be assessed fully until a

. written judgment becomes

-

= The case 15 also being taken
A ;l:eésthewAppeal Court for a final
s ruling - , . .\  a -
i FSome -lawyers ,argue” -that
" whether the industial court1s &
fully-fledged court .or not has
Littie to do with 1S future role.
Even'if 1t 1s an admimstrative-
pody, 1t can still take decisions
and have them enforced ™ .
The key IsSue, they say, 18
whethér the ruling has specifi-
. cally ‘curbed the industrial
1 court’s powers. And even if it

. unfil the Appeal Court has de- |
cided the 1ssue finally

S 0

dﬁ i r .
THE-.Department; of-.Man-
-« poyer’s Bill extending "greater
h aeelz ol over union recognition
gements has run into sub-

p——

] ——

It would also force unions and
bmit -these
agreements to the Department.

Last week;-the Bill. was re-

commattee

after bemng sharply criticised by
the Opposition 1t seems reason-
able to assume that it also faced

quariers.

its referral to the committee
means it will probably be de-

e J Tt

layed to negt year’s sessioll of

L

Parliament — 1f it s rein{ro-
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the 'Waiter
| *'By PIPPA GREEN, Labosr Reporier
"A FIVE-STAR city hotel ‘
{ “dered by the Indust

“'state temporaril
“he was unfairly dismissed. . }

" LA

* It was alleged that a major reason

iven for the dismissal of Mr Willard

odlela, who worked at the Mount Nel.

son Hotel for nine years was that he

had served tartare sauce ip a stainless
steel wnstead of a silver bowl

It was alleged that, at the time, he
was serving the then managing director
of the hotel, Mr K Morton-Chance, and
his guests

Mr Nodilela, who is on the executive
commutiee of his i
Catering Trades Employees’ Union, al-
leged he was unfairly dismissed

“I have been a waiter for mmne vears I
think they were trying to get nad of me
because of my union involvement,” he
said after his remnstatement.

He was temporarily reinstated for
three months, pending settlement of the
| dispute, )

The géneral secretary of the union,
Mr Téd Frazer, alleged the dismuissal
was “victimisation”™.

Yy a waiter who

#

{

!
3

rial Court fo-rem.
‘claimsi: ‘

¢
.‘ul

b,

Mr Willard Nodlela smiles a
hearing the Industrial Court
temporarily reinstated him,

AHpmbr

fter
has

al Evegr-
one was under pressure, and Mr Nodlela
put the tartare sauce on the table for
people to help themselves This was not
an unusual thang to do ™

i

Mr Frazer alleged it was also not the
first time waiters had served tartare
sauce out of stainless steel bowls.

f

I
“Sometimes when there is a function ] L
at the hotel, the silver bowls are used |y i
elsewhere,” he said C el ] .
o
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E&,f- "By STEVEN FRIEDMAN

Vel e !.abuur Correspondent ,
- IN A'surprise move the Trade Umon Council
' of SAY, r"Fut:sa) has threatened to qmt the
Natldnal Manpower Commuission — a key
element mn the labour reforms mntroduced by
the Wiehahn Commussion

The NMC was set up (o advise the Govern-
ment on labour 1ssues and 15 made up of
employer, Government and union representa-
tives and some academics No emerging
unionists have been appomnted to 1t and Tucsa
- Is the main union body serving on it

In the latest edition of 1its journal, Labour
Mirror, Tucsa says a recent meeting of is
national executive was “overwhelmingly
| critical” of the NMC

It said the NMC had become “mrrelevant”
Tucsa felt its presence on 1t was “lending
credibility” to the NMC and thus harming
Tuesa’s reputation

Its attack means the NMC 1s the second key
body introduced after the Wiehahn reforms to
come under attack recently The industrial
court has been crificised by employers and
faces a curbing of its powers

Tucsa saivns)dthe NMC was supposed to be a
“tripartite body” composed of unionists, em-
lu ers and the Government but is “wmght—
ed“ with civil servants and academics “who
ltlavg’ no direct mvolvement in labour mat-
ers
| . It adds that it has become “bogged down
and remote” and 1s “churmng out huge docu-
ments which mean nothing” Some academices
on the NMC, Tucesa says, are serving as “sur-
rogate representatives of emerging unions”
It says several employer members of the

¥
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NMC are “known to be unhappy” with its
direction

Tucsa also attacks NMC spokesmen, -
cluding its chatrman Dr Henme Reynders, for
statements they made on a current NMC
probe nto farm labour -

Tucsa wants the NMC to recomnmend mini-
mum standards for farm workers’ conditions
but an NMC spokesman said recently 1t was
not the job of the mguiry to recommend
actual standards

Labour Mirror criticises tlus and says that,
in a letter to Tucsa’s general secretary Mr
Arthur Grobbelaar, Dr Reynders defended
fhe statement

Dr Revynders could not be reached for com-
ment yesterday, but the director-general of
Manpower, Dr Piet van der Merwe — whose
department appoints the NMC. - said he had
received no formal approach from Tucsa on
the 1ssue

He was reluctant to comment as he had not
studied the articie and because “the NMC 15
an 1ndependent body and we do not intervene
in its work”

Tucsa’s views on the NMC’s membership
“mnight not be shared by others”

The Tucsa attack comes mn the wake of
suggestions that some NNMC members are
frustrated with its direction, arguing that 1t 1s
too large and that key recommendations for
reform are snmetunes “sabotaged” by NMC
members

There 15 also hustﬂit}r towards the NMC
among Delgartment of Manpower officials
and some NMC members believe this has led
to the commission not being cansulted’ on

recent labour legislation
T N ——————— ..
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The chairman of the | N 1€
National Manpower /Y -
Commission, Dr Hennie

Reynders, has replied to I'e 9

S
an attt_ack ::in I:hE Inguiry -t lfs éyy
into farm labour 0 T c a

- The Trade Union
Council of SA (Tucsa)
has threatened to quit

the commission in an i

; minimum “work condi-
article 1n the latestissue 4 ..+ for farm workers
of its journal, Labour Dr Reynders said
MurTor »  yesterday the attack had

Ly % '
The -article also “come as a complete sur-

charged that Dr Reyn- prise” Tucsa, he said,
ders had rejected the had not raised criticisms

sdea that the NMC of the NMC at 1is recenti
should lay down specaific meetlings. nor had__1t

s I

&
¥
s
-1

gy i

approéched him on the
155ue o

7 Its attack on his farm
labour stance, he added,
“vceems to misunder-
stand wjat I have })een

saying’. e -

! Dr Reynders said he
had said the NMC should

IS R
attaCk“ﬂ*-*: mot lay-.down actual

zrﬁ#fl “&L “"H;IF

MINIMUIm Wages or con-
ditions for farm workers

“Instead, our role 1s to
suggest machinery for
ensuring these stan-
dards are laid down —
which 1s exactly what
Tucsa itself 1s deman-
ding,” he said — DDC
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threat ‘could be a publicity stunt’

By STEVEN FRIEDMAN
Labour Correspondent

THE threat of the Trade Umon Council
of SA (Tucsa) to quit the Government’s
National Manpower Commission
seemed to be an “umage building exer-
cise” to counter criticism that Tuesa has
moved too close to the GO?ei"anent,
INMC sources charged yesterday

in the latest 1ssue of its journal, La-
bour Mirror, Tucsa launches a sharp
attack on the NMC — an advisory body
which 15 a key element in Government
1abour reforms — and threatens to with-
draw from it

it says the NMC 1s “weighted” with
civil servants and academics “who have
no direct mvolvement in labour mat-
ters™ and charged that sorme of the aca-
demcs were “surrogate represeptatives
of emerging nmons”

The NMC, Tucsa charged, had hecome
“hogged down” and was “churmng out
huge documents which mean nothing”

It also attacked the stance of the
NM('s chairman, Dr Henme Reynders,
on 2 current NMC probe into farm la-

bour — charging that he had rejected
the 1dea that the NMC should lay down

specitic minimem work condittons for
farm workers

Dr Reynders said yesterday the at-
tack had “come as 2 complete surprise”
Tuesa, he sa1d, had not raised cniticisms
of the NMC at its recent meeiings, nor
had it approached m on the 1ssue

Its attack on his farm labour stance,
he added, “seems to misunderstand
what 1 have been saying”

Dr Reynders said he had said the
NMC should not lay down actual mini-

mum wages or conditions for farm
workers

“Instead, our role 1s to suggest mach-
mery for ensuring these standards are
laid down — which 1s exactly what
Tucsa itself 15 demanding,” he sad.

NMC sources yesterday suggested
that Tucsa’s attack on academics witlun
the NMC could have been prompted by a
fear that they favoured labour relations

reforms which mmght threaten Tucsa
urons

The NMC 1s currently mmvestigalang
n - ,

f

the “closed shop” and the industirial
egynci) system — both of which Tucsa
s¥mongly supports

One source said some academics On
the NMC belhieved the ingiury into coun-
cils should “guestion all aspects of the
systern and accept nothing as iven”

But Tucsa, he said, believed “that we
should simply accept the council system
in 1ts present form"”

But the sources added that they be-
heved the attack was prompted mainly
by a destre to strengthen Tursa's 1mage
as a body mndependent of the Govern-
ment

Tucsa has suffered a sharp decline 1n
its 1mage, among black workers and
overseas, partly because 1t has been ac-
cused of being too allied with Govern-
ment policy

Last vear it announced a campaign to
revive its public image

NMC sources confirmed Dr Reyn-
ders's charge that Tucsa had not voiced
any dissatisfaction within the NMC and
said this seemed to indicate that the
attack was aimed chiefly at attracting
pubhicity
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The fina! resolution of an important dis-
pute between the 15 000-strong Mine

Surface Officials’ Association (MSOA)
and the Chamber of Mines has been
delayed

Indications are, however, that unless
the dispute can be settled during ex-
tended conciliation board (CB) hearings
the union 15 prepared to take a tough
stand — ncluding legal action before
the Industrial Court

The dispute, which could have impor-
tant wnphications for racial harmony
and black advancement on the mines,
arses basically from the interpretation
of what constitutes a “surface official

The MSQOA claims the chamber has
been guilty of an unfair labour practice
in the appointment of blacks to jobs tra-
ditionally held by MSOA members un-
der a closed shop arrangement

Last year the Minister of Manpower
appointed a CB to try and settle the dis-
pute The board was to have held 1its -
nal sitting on Thursday of this week but
Robbie Botha, MSOA’s general secre-

and for the cessation of hostilities i Nami-

bia itself ”
\%F M undestands 1t 15 likely that Toivo
was sulted before the statement was

released
In contrast, the People’s Liberation
Army of Namibia (Plan), Swapo’s armed

wing, has sent sorne 800 guerrillas nto
Namibia and at the szhwrme opened up a
new front 1n the east nednGobabis It 1s
believed that the guerrlllas\ne}g‘gmg to
establish a “presence” inside thescountry
before the boraer 1s sealed off By the
MPLA and SA

SA’s strategy seems to be to avoid meef-
ing Swapo directls, but to try to involve the
organisation 1n talks with iNamibia's inter-
nal parties I1 is believed that Lucia Hamu-
tenva Swapo s assitant secretary for legal
affairs and sister of Swapo strongman Hi-
dipo Hamutenya has returned to Namibia
She 15 the first external leader to return and
others are eapected to follow SA 1s not
expected to put obstacles in their way

In addition the F°M was told that other
political detainees would be released —
with releases being phased to keep
mormenmum

Much could still go wrong. but diplomat-

1c sgurces are convinced that the momen-
tum will indeed not be lost

US ELECTION
Hart to the fore

“As Maine goes, S0 goes the nation,” was a

favourite 19th-century American polifical

aphorism, writes our Washington corre-

spondent It may no longer be true that the
-

a6

,

MINE LABOUR

tary, tells the F'M 1t has been decided to
extend the CB's life by 30 days

Botha says the union's council was to
meet on Friday this week to decide on
what action fo take if the CB failed to
resolve the issue

The MSOA 15 not opposed to the ad-
vancement of blacks on the mnes In
fact in July last year the previously all-
white union obtained permission to open
1ts ranks to blacks

However, a 1973 agreement obliged

. chamber-affihated mines to obtain the
MSQOA’s consent before appointing
blacks to “occupations or aspects of oc-
cupations which either legally or tradi-
tionally, have been regarded as those of
members of the MSOA”

When the nmon approached the cham-
ber in 1980 for a list of occupations
which, 1f filled by blacks, would be re-
garded as falling under 1ts jurisdiction 1t
found that, potentially, 18 000 blacks
qualified

The unmion holds that their appoint-
ment 1s a violation of 1ts agreement It

northernmost US state mirrors America’s
mood — on the other hand it may, because
days after winning the Maine Democratic
presidential caucus Senator Gary Hart also
carried the Vermont state poll

Two weeks ago, Gary Warren Hart, aged
46 or 47 (he says he can’t rernember), was a
US Senator from Ccolorado who was men-
tioned way back in the list of eight an-
nounced canaidates for the Democratic
Party nomination to face Ronald Reagan in
November Often he would be named
second-last, after Reuben Askew and Sena-
tor Ernest Hollings (both conservatives)
and Senator Alan Cranston And usually

just before the phrase “and the Rev Jesse
Jacksepn "

This Was because two weeks ago, the
frnntrunn;v@:, Walter “Fritz” Mondale
the Jirnmy Carteg Vice-President who was
the choice of conpressional Democratic
leaders the party s permnanent hierarcht
and fundraisers, the powerful labour
unions, and, it must be confeSsed, most of
the American press

The number two spot went to for as-
tronaut Senator John Glenn After thaat,?me

also claims their appomtment 15 a viola-
tion of the closed shop and that the black
incumbents are paid less than would be
paid to whites 1n the same jobs

The umon wants all blacks appointed
to suface officials’ jobs to be foreed to
become members of the MSOA 1n terms
of the closed shop arrangement This
would prevent them joimng emerging
unions such as the fast-growing National
Umon of Mineworkers

The chamber disputes the union post-
tion — pointing out that when the agree-
ment was signed there was no prospect
of blacks becomung surface officials It
also claims that the agreement did not
specify that if blacks were appointed to
such positions they would be subject to
the closed shop

The CB has agreed that the talks on
the 1ssue should remain confidential It
1S believed that there has been consider-
able difficulty 1n reaching an agree-
ment However, the extension of the
CB’s Iife indicates that both sides feel a
solution 1s possible

to Mondale's 43,7% And i Vermoni obn
Tuesday, with 32% of the vote counted
when the F'M went {o press Hart was lead-
ing with 71% of the voie to Mofidale’s 19%

In terms of the delegates. votes that have
been t1ed up for the Demdceratic convention
in San Franeisco 1n July, fewer than 3% of
the 3 933 votes are commutied Mondale has
131, Hart only 29 — Glenn with 17 and Jack-
son with 10 are runmng behind Almost 100
of thuse commtted delegaies were a free

gift to Mondale from the leaders of the par-
ty in the US Congress

Rezal test

In short, pollsters, campaign fundraisers
and party leaders aside the voters appear
to be liming up behind Hart and balking at
Mondale s candidacy The real test, howev-
er, lies ahead Between now and March 13
(“Super Tuesday.” the press has dubbed 1t),
fully one third of the delegates will be cho-
sen 1n primaries that range from liberal
Massachusetts on the Atlantic coast to Ha-
wan and American Samoa in the Pacific
By mmd-April, fully half of the conveniion
vote will be commited

litany began, usually with George MCGDv-\m Mondale has spent millions of dollars of

ern, the arch-liberal whose 1972 nomination
was disastrously defeated by Richard Nix-
on Hart had been McGovern's campalgn
manager i 1972 and, liberals reasoned,
why not stick with the genuine goods”

But that was two weeks ago In lowa,
Hart ran a stunnming second to Mondale A
week later, he beat Mondale handily 1n the
first primary vote — 1n New Hampshire
Going further north to Maine last weekend,
he dealt a serious, if not fatal, blow to
Mondale’s campaign by garnering 50,7% ot
the Democratic votes 1n that primary tally

s own and milhons more of union money
to bwld up campalgn orgamsations in the
southéry states where primaries will be
en now and “Super Tuesday”
Hart 1s relatively unknown there and he
1gn focus 1n that direction

ng performance in
the first three contests of “Campaign ‘84"
have won him all the free\TV and press
attention he can handle

The media aside, his message appears
saleable Hart espouses a brand of “neo-lib-
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R2 a month farmwagé "

row threatens to turn-
Anto a:major labour dis

% .. By Barney Mthombothi

A'MONTHLY wage of R2 earncd by a

Northern Natal farmworker is at the
Centre of a major dispute which is threa-
terung to force the Trade Union Council
of South Africa out of the National Man-
'];‘ower (::nmlrzissinn.

ucsa 15 2lso unhappy with the com
stion of the NMC, which, it clalmsf{:;
“loaded with civil servants ang academics
who have no direct involvement iz labour
matters®,

Tucsa, regarded as conservative to the
point of seeing eye-to-eye with manage-
ments, says the comnussion is now jrrele-
vant and insincere, and 1s senously con-
sidering opting out unless the issues raised
are put right.

The NMC was established in No-
vember, 1979, following recommendations
flowing from the Wiehahn Commission’s
report. Its main tasks are to advise the
Government through the Minister of
pianponer ;:n ladbour matters by conduct-
Ing research and to investigate proposa
?efa ;hte 1L"thiel:mltul szmissigz wl?:clromal:

0 ciiange or the in i

lopo b0 char g troduction of new
] Alt!:nugh the NMC is conducting an
Investigation into the conditions of em-
ployment of agricultural and domestic
workers, it has refused to hear verbal
evidence from farm labourers, much to
the chagrin of Tucsa

Tucsa had specifically
requested the commission
to hear evidence from Mr

Sikhala Masengemy, dur-
g whose tnial for stock
theft last December it was
learned was paid R2 a
month by his employer, a
wealthy Colenso farmer,

Mr Masengemu said in
mitigation be was compel-
led to steal to support his
wife and two small chjl-
dren He got a nine-month
suspended sentence from
the magistrate who said
Mr Masengemu was so
badly off he “was left with
no alternative but to
steal]”,

Tucsa feels Mr Masen-
gemnu’s evidence was
among matters central to
the investigation and
therefore cannot be ig-
nored by the commission, .
]  The NMC’s Dr Andnes
{ du Toit responded by say-
ing it was not the inqui-
ry’s aim to set up mini-
| mum conditions of em-

{ ployment for farm labour-
ers He was supported by

his chairman, Dr Henme
Reynders,

Tucsa general-secretary
Arthur Grobbelaar said in
a letter that the NMC’s
response to this issue was
most unfortunate and
would seriously embarrass
the ¥yarious members of the
committee conducting the

Investigation,
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Tucsa boss Grobbelaar

D+ Reynders said he had
emphasised on several oc-
casions the commitiee
would not be defermining
minimum conditions of
employment “but will only
consider possible statutory
measures in terms of
which these could be regu-
lated @

Mr Grobbelaar told the
Sunday Tribune this week
the NMC’s refusal to hear
verbal ennidence from farm
labourers and domestic
servants was but one of
two major differences they
hgd with the commission
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tough

, The other 1s the composi-
. tion of the commssion it-

self.

“We want to see a true
tnipartite system — work-

ers, employers and govern-

ment representanyes in the
NN, he said.

“Our basic attitude if
the NMC doesn’t do what
we say must be done, is
that we don*t want to be
associated with the
NMC.?

Harmecj

Tucsa feels its presence
on the commission is lend
ing credibibity to it whle
the council’s reputation is
being harmed in the pro-
cess. Tucsa says the com-
mission has been taken
over by civil servants and
academic with no direct
involvement in labour mat-
ters.

“As a result the com-
mission has become
bogged down and remote
and is churning out huge
documents that mean
nothing,” says the Labour

Mirror, Tucsa'’s mouth-

piece.

In an editorial the paper
says it will be a disaster if
the NMC — so‘recently a
souwyce of hope — is al-
iowed to founder a&s a re-
sult of bureaucratic inter-

ference,

“Rut founder it will vin- |
less the Government moves
quickly to get it back on
course, The White Paper
advocating its establish-
ment spoke of a body suf-
ficiently representative of
all parties though not so

large as to be ineffectual.

“But Government ig-
nored its own puideline
and the resuit is an un-
wieldy monolith loaded
with civil servants and aca-
demics remote from the in-
dusirial relations inter-
face.”

The paper says Tucsa
unions, which make up the
majority of worker repre-
sentation on the commis-
5100, “are frustrated to the

ﬁpoint of anger.

T “They feel that they are
being used to lend credibil-
ity to an organisstion that
has ceased to be sincere in
its efforts to guide tﬁe
country towards enlight-
ened labour practices.”

Tucsa calls on the Gov-
ernment to revitalise the
commission in line with s
originilzobjectives if it is
to retain substantial work-
er input. .

“If not, it is likely t
become a farcical body

+with little significant em-
ployee — and, perhaps,
employer — support ”
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Conﬂicting

By MARTINE BARKER

THE potential for con-
flict 1n South Africa was
bemng increased by the
government’s enirench-
ment of contradictory
policies concerning the
control of the black pop-
ulation’s movement, Mr
Geoff Budlender, an at-
torney with the Legal
Resources Centre 1n Jo-
hannesburg, told a semi-
nar on labour law last
week.

Addressing the semi-
nar in Houhoek, Mr
Budlender said the con-
tradiction lay 1n the gov-
ernment’s need for a
black presence in urban
areas to serve labour
demands and the gov-
ernment’s need to keep
blacks out of urban
areas because of the
perceived threat-to

il

il
e
L———*—u*— A ———

whlte security

On the one hand, 1n-
flux control, based 1n-
creasingly on.the ques-
tfion of citizenship, was
being entrenched, while
1 the arena of labour
legislation, blacks were
being afforded rights
they never had befure

Conflict would be
caused by the contradic-
{f1ion 1nvolved 1n allow-
Img blacks the rights to
participate through
trade unions 1n forming
1industrial councils, and
thus the right to partlm-
pate 1n creating law At
the same time, they
were being denied all
other rights by being de-
nred South Afmcan c1t1-
zenship

Mr Budlender de-
scribed three categories
of citizenship applica-
ble tp blacks — South
African, for non-inde-
peéndant homeland in-
habitants; new foreign-
ers,” - who, were
mhahltants of newly-in-
dependant homelands,
and' alitens who had

never been South Afri-
c&}ll . Y

S last category 1n-
Ehl{;géd for example all
children born after in-
de;:nendence of Xhosa
parents, who were all
Nnow vrTranskemn or Cis-
keian c1t1zens-tCunﬂ1ct5
wnuld gcume apparent

"—r\t

‘source of strlfe’

as Xhosa parents’ :wnrk—
ing 1n urban areas
began frving torsend
their children to school

As aliens, the chil-
dren would be gubject
to deportation for being
1n the area 1lleg§1.11y

At the same time, the
government was en-
frenching the migrant
labour system, with the
denial of rights that this
implied The Indistrial
Court in one of i1ts rul-
1ings had stated that

blacks had the rght to,

security of employment
1n themr jobs 1 South
Africa f,

While 1t cuuldrbe ex-
pected that mure and
more blacks would ac-
guire the right todive 1n
urban areas 1n the wake
of the Rikhoto and Ko-
mani judgments, the op-
posite was in faet hap-
pening

In some areas such as
KwaMashu nutmde Dur-
ban, black tnwnshlps
were being rezoned: to
fall outside preseribed
urban' areas, removing
the right of the inhabi-
tants to Live and wurk: 11
‘the Clt}’ s &_ﬂ

In =uther areas Ji{d::ni'fnel-
opment 1n ,ex;mfmg
townships wa's Sobeing
frozen and new adjoin-
1ng townships just be-
vyond the prescribed

a were been bullt
ﬁrl%%f J-*F#E-L-\ 1 i .




Race counts

By BARRY STREEK

HOUSE OF ASSEMBLY,
~— Race is ranked the
least-important criterion
used by employers in se-
lecting reuple for jobs, a
National Manpower Com-
mission study has found.

Sex was found tp be
the next least-important
criterion, the study of in-
service tralning in South
Africa in 1980-81 found

The study findings,
tabled in Parliament ves-
terday, show that work
experience, intelligence,
specific expertise and
basic educational levels
were the highest-ranked
criteria,

The study, conducted
among 2 184 organiza-
tions representing 43
percent of the labour
force in sectors involved,
also found that although
unemployed people were
one of the largest pools
avallable for reecruit-
ment, they were not used
as the largest source of
employment by these or-
ganizations,

It found that although
whites constituted 20
percent of the economa-
cally-active popnlation,
they formed 30 percent
of the labour force, while
blacks, who constituted

68 percent of the eco-

nomieally-active
tion, held only
cent of the jobs.

Although people com-
pleting their military
service were not yet nu-
merically an important
source of recruitment for
organizations, they could

popula-
29 per-

become so in the future,

The survey, conducted
by the National Produc-
tivity Instifute on behalf
of the National Manpow-
er Commission, found
that subjective methods

such as recommendation
by a supervisor were
much more common
than more objective
methods that might lead
to more realistic levels
of selection for training

The eduecation of
whites working at all
skill levels except un-

skilled was rated as more
adequate than the educa-
tion of other population
groups

But the percentage of
organizations which rat-
ed the education of black
people as poor or fair
was more than twice as
large as the number
which rated it as good
and very good,

It also found that the
labour turnover of un-
skilled employees was
more than three times as
high as that of highly-
skilled employees

The survey showed
that 6,8 percent of the or-
ganizations felt they had
“many” black workers
capable of being trained
a5 artisans, 26,7 percent
felt “some” black work-
€rs were capable of be-
ing trained as artisans,
32,8 percent felt “few” of
their black workers were
capable of being trained
as artisans while 17,5
percent felt “‘none” were
capable of belng trained.

ai-li"a"fnent and Politics 7t 7m 23 CWJ ﬂﬁf
least for employers
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The first ‘Gévernment
subsidy to be paid to 5
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trade union for a traming

course in labour relations
has been handed to the
SA Iron, Stee} and Allied
Industries’ Unign by the
Minister of Manpower,
MrPTCady Pless)s

, __ The Treasury order for

+ R16 545,91 was presented
to the union 1n Pretoria
at today’s opening of the
eighth bhiennija] COngress
of the all-white South
African Confederatiop of
Labour

Mr du Plessis told cop-
federation members 1t
Wil not help to shut one’s
eyes to cerfain develop-
ments i the labour feld

He pointed to

® The increase 1n black
membership of trade
unions Membership rose
from 0,7 milliop in 1979 to
1,2 million in 1982, a 68.6
percent increase of which
white mem bership
amounted to 7,7 percent

® The proliferation of
trade umons and federa.
tions At the end of 1983
+ the Department of Map-
power recorded 18 feder-
ations and 243 umons

® Competition befweepn
unions which “has led to
sirained relations be-
tween the umons and the
creation of uncerfainty
among members”,

@ Diiffering interpreta-
tions of such things as
registration, the defini-
tion of an unfar labour
practice, the advantages
and disadvantages of
closed shop agreements
and the Industrial Coun-
cil system
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vns right to take

nduastrial Court |

g SL( port from the Imajyority ot workers 10
the New Germany complex

; “It 15 a very important Judgment

In an mmportant development in the because if the court had ruled 1n favour t
| long recogmition dispute between the of the Frame Group it probably would
Frame textile group and the Nahional have resulted 1n a violent response by

%

Union of Textile Workers, the Durban the workers,” said Mr John Copelyn, ]
supreme Court yesterday handed down acling general secretary of the NUTW F
a judgment allowing for the dispute to In April, the NUTW asked the Minis-
be heard in the Industrial Court ter of Manpower to appout a concilia-
The ruling, 1n favour of the NUTW,  tion board to resolve the dispute |
means the case can be debated 1n the Frame opposed the request on the
Industrial Court basis that the dispute be settled by a E’
| Frame had fought against this since “inal of strength” between the two i
the union first brought an unfair labour unions
practice claim against the Frametex The concihation board fajled to re- ;
Mill soive the dispute . i
The dispute 15 over the Frametex The NUTW then applied for an inter- !
Mill’s recognition of the Tucsa-affiliat- n court order restraiming Frametex
ed Textile Workers’ Industrial Union Mill, with 3 500 employees, from recog-

l and not the NUTW which gained sup- msing the Tucsa union

———— -
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‘PAUL PRETORIUS

; {The Industrial
- ._1 Court has become
; . gan increasingly

) §important factor
h ~&31n settling labour
%disputes During

¥ $1983 it became a

¢ vital component of
: - juniun strategy,

particularly for apphcations mvolving

allegations of unfaiwr labour practices,

This trend has alarmed some employers

who have called for the court’s jurisdie-

tion to be curbed. Paul Pretorius, an ad-

vocate with the Legal Resources Centre,
comments.

¥
»

In order to assess the role of the Indus-
trial Court (IC) 1n the exercise of its un-
fair labour practice (ULP) jurisdiction,
one first has to establish what the gimde-
lines for fair employment are

This can only be defined negatively.
In other words, anything which falls out-
side the definition of a ULP must logi-
cally constitute a “fair” employment
practice,

In general terms the SA Labour Rela-
tions Act defines a ULP as any practice
Involving any change 1n practice at the
workplace, other than a strike or a
lockout, which has, or may have, the fol-
lowing, or similar, effects
L] That any employee may be unfairly
affected or that his employment oppor-
tumties, work security or physical, eco-
nomic, moral or soclal welfare may be
prejudiced or jeopardised,

L1 That the business of any employer
may be uniairly affected or disrupted,
[0 That labour unrest 1s or may be cre-
ated or promoted, or

O That the relationship between
employer and employee may be detri-
mentally affected.

Definition

Before this definition was adopted,
ULP was defined as any labour practice
which the IC regarded as bemng unfair
The current defimition 1s somewhat
more precise than 1ts predecessor, but 1s
substantially different from its counter-
part in US law

By framing the definition as 1t did, the
SA legislature deliberately allotted to
the IC the task of establishing 1n more
precise terms what should or should not
become ULPs Every case concermng
the ULP concept that comes before the
IC 13 therefore one in which new gide-
lines of fairness — new law m fact —
are potentially created

lFin‘unnial Mail. March '30 1984
P * r -

fL% L T R T g b e A M — — -—
-f"f Pﬁf WWH-?{'H?EH;*TI‘I* %’ﬁ; ﬂ%ﬁwg *ﬂ*‘ﬂq'r.'!-"'"‘":rﬁ 1

M 30/3/?75
‘Yes’ to the Industrial Court
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A question which many people may
ask mn the light of this 1s what happens
to the mmdividual contract of employ-
ment? And how 1s the individual
employer/employee relationship affect-
ed by the concept of the ULP?

The answer 1s that the individual
contract of employment becomes of in-

cidental importance Ii 1s the relation-
ship between employer and employee
which 1s of primary importance — not
the contract as such And 1t 1s a dispute
about that relationship which will lead
to allegations of a ULP, rather than a
breach of contractual obligation

The 1mplication for the employ-
er/employee relationship 1s that acts
which may previously have been per-
fectly legal in terms of the common law
may now be prohtbited as bemng unfair
It follows that the managerial preroga-
tive has been limited and that those lim-
1ts are the limits of fairness and
responsibility as defined 1n the Act

In the few short years 6f its existence,
the IC has begun to establish clear
guidelines for the management of the
employer/employee relationship on a
fair basis In doing so 1t has performed
no more and no less than the task i1t has
been set by the legislature It has done
so at a time when the new umonism 1s
making 1ts presence felt in a substantial
way m SA industry and commerce And
it has done s0 1n a political and econom-
1c climate that 1s at best uneven

The IC has achieved three things
O It has managed to draw some of the
conflict between workers and manage-
ment 1nto the terrain of judicial or qua-
st-judicial structures,
L1 It has begun, as many Western coun-
tries have already done, to confine the
managerial prerogative to hmaits of fair-
ness and social responsibility; and
[1 As a trade-off with umions 1t has be-
gun to curb the use of umlateral union
action, such as the strike, and many
unions have sought to make use of the
court’s machinery to achieve their
short-term goals

Despite this, the IC has recently come
under heavy fire Some of the criticisms
have been directed at the legal sound-
ness of some of the court’s judgments
Such eriticism 18 perhaps inevitable,
especially at such a formative stage of
the court’s development Of more sig-
nificance 15 the concerted attack on the
concept of the ULP itself

The most extreme form of this argu-
ment 18 the contention that the ULP
should be severely restricted, or even

T T
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abolished, and that the parties to the col-
lective bargammg process should be left
to their own devices In other words,
that the State should not intervene to re-
strict the managerial prerogative

Intervention

It 18 nothng new for the
State to intervene in this way Labour
law confains many examples Provi-
sions about child labour or maximum
hours of work were passed 1n Western
countries over a century ago One can
hardly argue that these provisions
should have been left to the collective
bargaining process.

Similarly, no one has argued that the
other provisions in SA labour law should
have been scrapped and left to collec-
tive bargaimng 1 refer, for mstance, to
provisions protecting workers agamst
victimisation, those for health and safe-
ty, and those for minimum working
condifions

The relationship between employer
and the individual employee (he who
suifers the ULP) 18 an unequal one It is
trite that employers wield far more
power than the employee For this
reason the employee needs the protec.
tion of statute and the introduction of
the ULP 1s one such protection

To say that the question of the ULP
should be left to collective bargaming
has as 1ts assumption the fact that the
employee 18 represented by unions
which have sufficient bargaining power
to establish these praetfices This 1s
clearly not the case in SA Even where
there 1s such representation — and this
1s not the rule — unions are simply not
powerful enough to redesign SA’s em-
ployment practices without the assist-
ance of the State,

In addition, the major union weapon
1n the collective bargamning process, the
strike, has been all but removed as a
viable mstrument of pressure Thig has
been done firstly by the employers’ hab-
it of firing striking workers and second-
ly by State action in the form of
legislation and police intervention It is
difficult to avoird the conclusion that the
cry for a return to free collective bar-
gammng 18 no more than a request for a
return to the traditional unequal bar-
gaiming positions

In time 1 am sure we will he able to
lcok bhack and see the ULP as having
taken tts place alongside s statutory
predecessors and as just one more step
i the development of an industrial rela-
tions system more suited to its times
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S5IR — I would like to com-
ment on the letter from Mr
Chrs Beer under the head-
..-..r.. Ig “Pay rise needed for

.. .disabled workers” (Week-
¢ > ~end Post, February 25)

-‘-n
rh"
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An 1nvestigation has re-
vealed that your correspon-
*-: ".dent was admitied a5 a
"™ sheltered employee to Ser-

*- yice Products (N’'Dabem) n
¥ & Cape Town, on November 3,
«++ 1980, where he was em-

ployed until he resigned
* .voluntarily on January 12,
1982

In regard to the matters
raised by Mr Beer, the
department wishes to com-
ment as follows

The Sheltered Employ-
ment Scheme administered
by the Department of Man-

-+ -power provides for the es-
tablishment of factories
where persons may he em-
ployed who suffer from
physical and mental dis-
abilities and who, as a re-

. .sult of their disabilities, are

>~ unable to undertake or re-

+  tain work in -the open

labour market, but who are
nevertheless able to do
worthwhile remunerative
work under sheltered con-
ditions

A W AR

e

The various factories
where persons ehgible for
sheltered employment are
employed operate as

autonomous bodies which

h#lﬂ‘ r &~ " _l_t

11 . -

are subsidised by the
department, and sheltered
employees can, therefore,
not be classified as pubhc

servants The projects
where they are employed

are also not “Government
shelters”, as stated by your
correspondent

The aum of sheltered em-
ployment 1s to foster the
self-respect and sense of in-
dependence of a‘disabled
person and to give meaning
and content to his existence
by providing him with
security in employment
and wages

The conditions of service

of sheltered employees are
determined with the em-

phasis perhaps not s0 much
on their productivity but on

thelr willingness to work“

and to earn their own keep

The scheme also serves
to prepare employees for
uliimate selective place-
ment in ordinary employ-
ment i the open labour
market and the wages of-
fered must, therefore, be
such that the incenfive to
accept outside employment
1s not stifled

In determaning the wages
payable to sheltered
employees, regarg must,
however, be had to the fact
that the workers employed
at sheltered employment
factories do not possess the
capabilities reguired to

maintain a qualify and pro-
duction jevel comparable
to that of workers em-
ployed m the open labour
market ander competitive
conditions, nor are they re-
guired to do so

As a resullt most shel-
tered employment fac-
tories operate at a consid-
erable loss, thus requiring a
substantial subsidy by the
State towards operating
costs to ensure fhe con-
tinuation of the sheltered
employment scheme

In tlus connection sight
must not he }lost of the fact
that employees in sheltered
employment factories en-
joy certain other privileges
which, m terms of thewr
monetary value, would
amount to several rands —
such as annual bonuses, the
provision of protective
clothing free of charge and
free medical services, to
mention but a few Further-
more, employees with
large families may apply to
the Department of Health
and Welfare for further
assistance

Ii 15 considered that all
these privileges contribute
towards easing the lot of
sheltered employees and
must also be taken into ac-
count, apart from the
wages they recetve, if therr
employment conditions are
to be viewed 1n proper per-

speclive

They enjoy permanent
employment i1rrespective
of their production and
losses incurred by factories
and whether or not there 1s
sufficient wprk to keep
them iully occupred

Regarding the remark
that sheltered employees
are not aliowed to become
members of the Public Ser-
vants Association, 1t must

be pomnted out that mem-
bership of this association
1s restricted to public ser-
vants Employees are, how-
ever, free to become mem-
bers of other staii
assoctations or trade unions
at their own expense

The statutory publiec holi-
days are applicable to and
enjoyed by employees of
sheltered employment fac-
tories

The Department 1s fully
aware of the needs of shel-
tered employees and con-
tinvally endeavours to un-
prove their conditions of
employment within the
limits of available funds
Thus, whenever salary
increases become effective
in the Public Service the
necessary steps are taken
to have their wages
adjusted

P J VAN DER MERWE

Diurector General

Department of Manpower
Pretoria
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.ide?ﬁNNESBURG — in
astkey ruling, the Natal
“Supreme Court has re-
“Jected an application by
;'thie Frame Group of tex-
dllescompantes asking 1t
t0/prevent a major union
‘recognition dispute
being considered by the
Industrial Court

'.;;ITFhls meagns the
i«National Union of Tex-
& stile, Workers (NUTW) 1s
“ynow free to take court

‘action against the com.
i+ pany for allegedly refus-
b ing to recognise it and
', allegedly favouring Tuc-

. ,8a’s Texfile Workers In-

, dustrial Union..
Dol - R ¢ B BE
gdn ruling against,

Frame, Mr Justice'

Booysen also gave g
boost to the court's poOw-
€r 1n cases where “un-
fair labour practices”

are alleged

_He endorsed a ruling
by the court’s deputy
president, Dr D R
Ehlers, who had found a
laboui practice could be
“unfair” even if the par-

ling s

ty committing 1t had not
violated a binding con-
fract

The Industrial Court
has heard argument that
1ts role 1n some “unfair
practices” cases 1s Ii-
miied to deciding if an
empioyer honoured the
provisions of a workers’
contract and that i1t has
no power to intervene if
he did

It 15 this view which
has now been rejected
by the Supreme Court

The case was brought
by Frame after the
Minister of Manpower
agreed to a reqguest by
NUTW that he’dppoint 3
conciliation board to
consider the ‘union’s
claim that the company
15 guilty of an “unfarr
labour practice”,

NUTW alleges Frame
undertook to recognise
1t at 1ts Frametex mil] if
1t represented a worker
majority and also agreed
not to favour either 1t or
Tuesa’s TWIU who were
waging a reeruiting bat-

L
wiind |

tle 1n the plant‘ﬁﬁ: i
It charges that Frdme
broke this agre‘qﬂ*eh‘t
An application for the
extension of an interim
order restraining, frame
from recognising the

TWIU was settled out of
court "

Frame agreed not to
recognise TwWIU wuntil
the Industrial Court cage
was settled and NUTW

agreed not to regard the |

undertaking to recog-
nise a majority union
allegedly made by
Frame, K as legally
binding 1; c 4

Frame.then-asked the
minister to serape the
conciliation board It
said that, hecause the
union had agreed that
the company had not
violated a binding” con-
tract, there was no lon-
ger a dispute between
the two sides

The minister refused

and Frame . thén’fchal-

lenged his decisien in

£
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THE Metal and Alijed
Workers* Union (Mawu)
has apphed to the indus-
irnal court for the re-
instatement of about 300
workers dismissed from
Wrightech, a subsidiary
of the giant Barlow Rand
tompany in ' Boksburg
three weeks ago.

i

The workers at the
firm downed tools fol-
lowing the distissal of
three of their col-
leagues, mcluding  the
chairman of the shop
stewards Committee at

_“.m

Wrightech, My Steven
Mbatha -

After having been op

strike for three days and |

fating to 80 back to
WOIK after the manage-
ment had given them ap
ulfimatum to do so “or
be dismussed, 296 of the
workers were dismissed
when they failed 1o re-
turn to work and Only 29
others were not af-
fected

Meanwhﬂf:, simce last
Wédnasd&y the com-

pany has been recrutting l

new workers

|
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Union t

| YBy STEVEN FRIEDMAN
Labour rraspundent

FOR the first time, a trade
union 15 to challenge m the
Supreme Court a decision by
the, Minister of Manpower,
Mr' Pietie du Plessis, pre-
venting workers taking an al-
leged "unfair labour prac-
tice” case to the industrial
court r

The move will prompt n-
tense interest from umons
. { and employers as the Minis-
ter has used his powers to
prevent “unfair labour prac-
/tices” disputes being heard 1n
the court increasingly since
the begimning of this vear

It comes at a time when
the court has been under at-
tack from employers who are
angered.by several key rul-
ings which, have favoured
unions and, werkers

The Department of Man-
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0 challenge Mmlster
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power 18 pr l]):m:;nr'ing legisla-
tton to curb the court’s
powers, and, at the same
time the Mmster has in-
creasingly been refusing
trade union requests for offi-
c1al conciliation boards to
cnnsmer disputes as alleged
“unfair labour practices”

This effectively prevents
the cases being heard by the
industrial court

The umon which is chal-
lenging a decision by the
Minister 15 the Natmnal
Union of Textile Workers, an
affiliate of the Federation of
SA Trade Unions

Recently, Mr Du Plessis
appointed a conciliation
board to consider the re-
trenchment of 10 union mem-
bers at a Frame Group tex-
tile mll near Durban

But he stipulated that the
board counld not consider the
dispute as one nvolving an

i | %‘Fﬁ"‘l r-rr:’f'"_'ﬁ

“unfajr practice”, thus ensur-
Ing that the wurkers could
not have their retrenchment
tested in the court

He took this step even
though the 10 had already
asked the court for tempo-
rary remstatement on the
grounds that thewr sacking
might have been unfair, and
were granted it

The decision meant they
could not apply to the court
for permanenent remnstate-
ment

In the case of an eleventh
worker, the Minister refused
to appoint a board at all, al-
though NUTW’s lawyers al-
lege that the circumstances
m this case were “almost
1dentical” to those in the
cases were a board was ap-
pointed

A lawyer acting for the
NUTW confirmed vesterday
that the union was to ask the

oD

Natal Supreme Court to re-
view the Mimster’s decision
in the Frame case

“We are asking the court to
rule that the Mmmster acted
unreasonably and that the
dispute declared by the 10
should be regarded as one
concerning an unfair lahour
practice We are also asking
it to overrule his decision not
to grant a hoard 1n the elev-
enth ecase,” he said

It was expected that pa-
pers launching the aection
wollld be served on the Mins-
ter today, he added

Althnugh a ruling 1n the
umon’s favour would not ne-
cessarily affect other similar
cases, such a ruling would be
almost certain to lead to a
spate of simlar -cases
brought by unions who have
requests for *“unfair prac-
tice” conciliation boards
turned down

byt -
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For more than a decade the
National Union of Textile
Workers has been locked in

a recognition battle with

the massive Frame textile
group. Labour Reporter -
CAROLYN DEMPSTER
reviews the epic strypgele

the hght of recen
developments

Texti HOT
battleFér /o

radbghition

continuestU®>

Despite persistent opposition
from the Frame Group, the
baitle for recognition 1n the
group’s complex of mlls at
ggw Germany, Natal, by the

ational Umon of Textile
Workers (NUTW) continues

In the Natal Supreme Court
last week, Mr Justice Booysen
opened the way for the NUTW
to take its case to the Industri-
al Court — exactly a year after
the Fosatu umon first apphed
for a concihation board in a

With ats rapid growth in
membership and other recogni-
Lign successes in the textile in-
dustry, the NUTW-was also
variously’ regarded by employ-
ers as being the more mihtant
of theé two unions

In brief, the ymtial attempts
at recognifion at Frametex led
to-fwo strikes — 1 1974 and
1980 On the onme hand NUTW
claimed Frame was frustrating
the unions efforts by intimidat.
Ing workers On the other hand,
Frame said it was not pre-
pared to become ivolved in
any way 1n the competition be-
tween the two trade unions

But, in April 1983, Frame
told NUTW that i1t was pre-
pared to recognise the Tucsa
unon because it had a majority
In the Frametex Mill, even

though the NUTW produced
proof to the contrary

S @ result the NUTW ap-

11-

plied successfully for an mter-

un - ceurt order preventing

grame from -recognising the
gcsa union and from contino-
g to deduct union dues

Ly
- e o el

move to resolve the recognifion TR
dispute with  Consohdated :-_rji- LEGAL ACTION
Frame Cotton Corporation Ltd vt the same time the Fosatu -

But this 1s just the Iatest mn- unpion embarked on a legal

cident The battle for recogni- ﬁ““ﬂ& in an attempt to win re-
tion, and the Frame Group's qress and appealed to the M- 4
response to NUTW’s concerted :1.54E¥' of Manpower to appoint a -

e e

orgamsing efforts mn the mulls,
have a long and complex his-
tory

This dates back to 1973 and
the widespread strikes i the
Durban area which radically
changed the nature of labour
legislation in South Africa

According to NUTW general
secretary Mr Johun Copelyn,
many of the workers involved
in the strikes were Frame em-
ployees and one of the first fac-
tories targeted for organising
by the then new union was Fra-
metex — the largest of the five
factories 1in the complex with
4 000 workers
#To complicate matters, a
Tucsa umon — the Textile
Workers’ Indusirial Umon was
also orgamsing 1n the New
Germany factories Until 1979
this union was open only to In-
dians and worked closely ‘with
NUTW With the change in leg-
islation the relationship be-
tween the two umions changed

DIFFERENCES

The major differences were
that the older established
Tiicsa union had access to the
New Germany factories while
the NUTW did not, Frame had
a relationship with the TWIU
and was processing stop orders
for therr limited mempership
whereas the Fosatu union had
no such relationship.

')

)

Gonciliation board At stake
were five allegedly unfair la-
.E‘qur. practices linked to
rame’s refusal to recognise a
epresentative union and .an
ggreement which the union
claimed they had concluded
1With Frame on the 1ssue

For exactly a year, the case
Jas bounced from one civil
&ourt to another largely as a
Lesuit of NUTW’s determuna-
stion to see the ments of the
gnatter debated in the Industri-
2], Court but, more precisely,
Jbecause of Frame’s persistent
Lpposiuoen, The corporation has
refused a secret ballot as a test

Ee representativeness, argues

1at Frametex forms a part of
€ complex which should be
Jegarded as a whole for pir-
.poses of union recognition, and
has three times tried to pre-
~vent the recogmtbion dispute
from reaching the Industrial
! E‘ﬂul‘t T T e
Mr Selwyn Lurie, joint man-
ging director of Framel con-
rmed that Frame would
ppty for leave to appeal
ggainst Mr Justice Booysens's
Judgment
But that 1s not the end of the
tory The NUTW has also
Eck{gd F;rame over rgtrench-
1€nts and i1s currently fightin
for the remstatemeﬁtynf gabuu%
45 workers who have been laid
off since October Jast year
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By Carolyn Dempster,
Labour Reporter | |
n ¥,

S T :
Some 360 of about 600
workers < dismussed by
African Cables, Vereenig-
g, in January this year
are to make a bid for re-

| “Instaterment mn the Indus-
~trial Court tomorrow

An out-of-court settle-
ment offer of KR35 000 by
African Cables was Te-
jected by the dismussed
workers last month on
the ground that each
would receive only about
R150

The workers, members
of the Engineering and
Allied Workerss Union,

have now demanded
R35 000 each.
' About 600 workers

were fired after a stop-
page in protest after the
company announced In

| Januvary that 1t would no

16nger -be ‘working short-
time and employees were
required to work on ¥ri-
days

A breakdown in com-
munication led to only

i half of -the shift turning

up on the Friday

At the time the man-
aging director, Mr P J
Muller, said attempfs to
contact the umon had
failed and the workers by
refusing to start the shft
had <dsmissed them-
selves

Many of the fired

workers have between 15 .

and 20 years’ service
with African Cables Sub-

| seqently the company re-
| employed more than 200

!

P:-f those dismissed

-‘.‘1‘.‘-



fa1r lJabour practice cases into the
industrial court was challenged 1n
the Supreme Court

Now Fosatw’s National Umon
of Textile Workers {(NUTW) has
: made the first MOVE
Tt will ask the court to overrile
 the Minister’s decision not™to al-
. low 10 retrenched Frame Group
workers to take their case to the
court — a move reported 1n this
column last week

Even if NUTW wins, it would
not set an automatic precedent
for other cases blocked by the
Mimster

But, 1n considering the case, the
Natal Supreme Court will pre-
sumably set down guidelines on
whether certamn types of re-
trenchment could be “ynfair”

¥ NUTW wins, it 15 likely that
umons will take other ministerial
refusals to the court

In every case, the Supreme
Court will have to rule on whether
the practice at 1ssue could be “un-
fair” e

This could give1t, not the indys-
irial court, the key role 11 defin-
ing unfair practices

Meanwhile, the Natal Supreme
Court has overruled an atternpt
by the Frame Group to keep a key
unhion recognition case out of the
mdustrial court — and 11 80 doing
has given the court 1is first boost
for some tume

It endorsed an industrial court
finding that a practice can be un-
fair even f the law has not been
broken — 1n this case the law of
confract

This allows the court 10 rule
practices uynfair” if it beheves
they harm labour relations, and
not only on strict legal grounds

——#
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1 Its ruhng will have 1mpl1-

‘ which the NUTW 1s
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nion
o fight
for its
dues

Mercury Correspendent

JOHANNESBURG—A
key Industnal Court
decisiton upholding
the right of an official
industrial council to
bar unions who are
n?t members of Lhe
council from having
union dues deducted
by employers 1s to be
challenged 1n the
Supreme Court

Mr John Copelyn acting
general secretary of
the National Union of
Textile Workers ves-
terday confirmed that |
the union had launch
ed an action asking
the Supreme Court to
review the Court s
dec1si0n

This means the right of
councils to bar unions
from receiving auto-
matic deductions — or
stop orders’ — will
now be tested 1n the
Supreme Court

Stability

cations for several 1n-
dustries 1n which
councils have barred
emerging unions who
refuse to join them
from receiving ‘stop
orders’

‘Stop orders’ are regard-
ed by many unions as
an umportant source of
financial stability and
they argue that ‘stop
order bans hamper
their recrulting
efforts

The decision against

appealing was given in
a case brought by 1t
agawnst the Cape tex-
tile 1industry s 1mdus-
trial council

1 A clause 1n the agree-
ment negotiated at the
council — whieh 18
binding 1n jaw — pre-

l vents the deduction of

money from wWOrkers
s pay by employers ex-
¢, cept for purposes laxd
“%. down by the counail |

——
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/7 tions for severalamdustﬂes »

deci316n :
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" By,STEVEN FRIEDMAN
Labour Correspondernt. 1

A KEY industrial court deci-|
. sion, upholding the right of i
an uffmtal mdustrial cuun—l

e

cil*to bar umons'who are
not members of the' e'council,
from having union'dues de-|
ducted by emplo ers, 15 tﬂ'.
. be challenged iin -the!

Supreme Court W 1
Mr John Cnpelyn, actm gen-.
eral 'secretary 'of thel

+ National Umon of Textale
.-+ Workers (NUTW), f”}?EStEI'-i
day confirmed that ' the‘-
union had launched this ac-
tionwhich calls for testmg

+ of-the right of councils tu‘
‘bhar unmns from recewmgt

-l"*"#

f; ‘automatic’ ‘deductions, ‘o

“stop orders”:;'* . ¢4 éi

fth st " b w il "‘I:"" a-'['i

Its ruling il haée implica-

1 whaeh cuuncﬂs have

‘barred emergmng " umons,; .

» which refuse to'jon.themy
" from’ recelving “stop_or-
.ders” . which.are regarded,
by many unions as-an im-!
portant source of financial|
. stablllty ' - ;

The decision’ agamst ‘which -
the NUTW 'is appealing!
was, given m a, case,
brought : by&it agalnstxther
_Cape textile industry’s’ in-!
dustrlal council. A, clause,
. ‘in the council’s agreement:
prevents the. deduction. of
money, from, workers’, pay .

' by emplu?rers except for

; purposes laid down by it.

After:apply;;mg unsueeessful- T
ly fur anexemption allow-.
: mg “stop-orders” to be de-
, ducted on the union’s
behalf, the- NUTW* ap-,
pealed to ‘the industriali
. court, . arguing that .the!
-~ ¢lause . )n- the agreem&nt,
barring - deductions was!
meant to ;larutect workers
from emp oyers who de-;.
ducted mone fmm~the1r*
¢ pay agamst thewr will, and !
that this could;not apﬁly”

'l.

4
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t Eg

e ———te,, ™

= ey,
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where 1iﬂiﬂt::r::'l'me:rs1h.r:ndt mned L,. 2 <

"/voluntarily. . R

'that the clause was speaati-| ..,
* cally, designed to, protect’
‘the umons ‘Whlﬂh helnn ed
to it The court.refused to.
overrule the ban whmh
was a blow, not unlyr,tn
. NUTW, but “also to others

_Industrial councils’: fhave‘.*

“stop orders”.for;*unions-

whu resist joining coungils |
. ""-5,11;,* ' ,.-;Af-. B

LI R K
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:I'he council argued huwever,i n :f' g
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F
eMerging unions as S, many -, H{“ )

‘imposed smylar bans ‘on’ *«*
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court for jobs back

Labour Correspondent (O

THE INDUSTRIAL COURT 1s to be asked
today to order the temporary remnstatement
of 327 workers fired during a dispute at Afri-
can Cables’s Meyerton plant earlier this year

It 1s beheved that thus 15 the largest number
of workers ever to have brought to court a
Jout request for reinstatement

And it 1s understood that they have already
turned down two out-of-court settlement
offers by the company

The workers, who are members of the
Engineering and Alhed Workers Union, were
fired 1n January after a dispute about the
mtroduction of a longer working week

The company, which had been working 2
four-day week, told workers 1t was switching
to a five-day week and that they would have
fo work on Fridays

The workers allege the four-day week was
negotiated with them but that the change was
not Itsintroduction without negotiation, they
allege, 1s an “unfair labour practice”

African Cables has responded by argung
that management 1s entitled to introduce a
longer working week on its own mmtiative.
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Labour Correspondent

MORE than 300 workers
fired from the Meyerton
Plant of African Cables in
January packed a Johannes-
burg auditorium esterday to
hear therr application for
temé:mrary reinstatement ar-
gue

before the mdustrial
court

The workers, members of
the Engineering and Allied
Workers Umon, allege their
firing was “unfair”

pearing for the workers dustrial court has seen

8
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In papers before the court,
they allege they have been

out of work for three months
since thetr sacking, that
some are starving and that
others face eviction from
their homes

They have declared a dis-
pute with the company and
are asking the court to rein-
state them temporarily unti!
the dispute 13 settled

The dispute which led to
their firing was sparked by a

deciston to change from a

He told the court the com-

four-day to a five-day week  pany erredn firing the work-

This meant workers had to
work on Fridavs

But 327 of the plant's 600
workers refused to work the
Friday shift, chargin they
had not been consuited about
the change They were fired
as a result

Yesterday's bearing was
taken up with argument by
Mr M grassey, who 15 ap-

ers because 1t should fArst |
have held ap INquUIry into
their refusal to work the shift

rather than immediately dis-
missing them

Mr R Harper, who 1s ap-
pearing for African Cables, 1s |
due to reply today

The case 15 believed to be
the biggest application for
mass remstatement the in-

ol g by Ui e, -
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By Carolyn Dempster,
Labour Reporter

The Industrial Court is to
hand down a decision on
Monday regarding the
327 African Cable work-
ers who were dismissed
1n January

This was the biggest
single application by
workers for reinstate-
ment yet heard by the
court and this week’s
hearing 1n Johannesburg
took two days

The case 15 likely to
point the way for the fu-
ture course of applica-
tions to the court arising
from mass dismissals

Evidence at the hear-
ing ouflined a mass dis-
missal which, say labour
observers, should never
have happened

On Janueary 10 this
year 991 semskilled and
skilled workers out of a
workforce of 1200 were
dismissed from the
Meyerton plant of Afri-

can Cables

The action folluwed a
change inAhe work
schedule frofn a four-day
week {shnrt time} to a
full week The workers
clmme? management
had not’ consulted them
about the change, as they
had promised, and as a
result almost the entire
shift Iailed to clock m on
Friday January 6

Under the short-time
system they would not
normally have reported
for work on the Friday
but, according to man-
agement, they should
have been at work after
the change

On the followimg Mon-
day the workers returned
but stopped work mid-
mormng and asked for
the managing director,
Mr P Muller, to explain
to them why neither the
works council nor the
workers had been con-
sulied about the change

Mr Muller refused to

address the workers en
masse but said he would
speak to small groups or
to ithe works council This
was not acceptable to the
workiorce

Next day 1t was an-
nounced by management
that before Mr Muller
would speak to any rep-
resentatives workers
would have to sign a let-
ter, and the outcome of
the Industrial Court hear-
1ing depends largely on
the nature of that letter
whose conients are net
altogether clear

According to manage-
ment their purpose was
to get workers to agree
to return to work under
conditions already stipu-
lated by the company

But many workers,
suspicious -of the motive
behind the letter, yefused
to sign Those who did
sign were 1mmediately
taken back The 590 who
refused were dismissed
on the Wednesday

-
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Industrial court
*action unde a

Labour Correspondent

THE unregistered National
General Workers Union 1s to
launch Industrial Court ac-
tion agamnst a Pretoria firm,
MM Steel, the union’s general
secretary, Mr Donsie XKuy-
malo, said yesterday

He said the umon had de-

! cided on court action after 19

anembers were allegedly
fired for refusmg to resign
from the union

Mr Kumalo also charged
that the company had not
honoured a retrenchment
agreement with the umon
whereby workers who had
been laid-olf were to be given
first option on jobs when va-
cancies occurred

Mr Kurnalo said the jobs of
the 19 fired workers had not
been offered to workers who
were retrenched earlier

2NV

Comment from the comnmr-
pany could not be obtained

The NGWU has repeatedly
threatened court action
against the company and has
accused 1t of refusing to
recognise the union and of
attemptmg to force workers

r

to resign from 1t
This has been demed by the
company

Mr Kumalo said the union
had also declared a dispute
with another Pretoriz com-
pany, Bold Stone

While he gave no details,
the umion has accused the
company 1n the past of refus-
ing to recognise 1t Bold Sione
has demed this and, at the
time the allegation was first
made, said 1t was engaged 1n
recognition talks with
NGWU
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SOWETAN, Fnday Aprl13,1984 **

THE fate of the 327 African Cables workers dis-
missed in January this year is still to be deaded by
the Industrial Couirt, in the single biggest application
by workers for reinstatement.

After the two-day

on Monday by the court
Depending on the
outcome, the case is
kely to powmnt the way
or the future course of
$/applications to the court

The emdence which

\\emcrged during the

course of the two-day
hearing outlines the
anatomy of a mass dis-
mussal, which, say 1la-
bour observers, should
never have happened.

Altogether 590 semi-
skilled and skilled work-
ers were fired from the
Meyerton plant of Afri-
can Cables on January
10 thus year out of a
workforce of 1 200.

The action followed a
change 1n the work
schedule from a four-
day week (short-time) to
a full week. The workers
cdaimed management had

SOWETAN
Reporter

not consulted them
about the change as they
had promused, and as a
result virtually the entire
shaft failed to clock 1n on
Friday, January 6.

Under the short-time
system, they would not
normally report for
work on the Fnday, but
according to manage-
ment they should have
been at work following
the change

On Monday the work-
€1s returned, but ceased
work mid-mormng and
asked for the managing
director, Mr P Muller,
to explain to them per-
sonally why neither the
works council nor the
workers had been con-
sulted about the change.

Mr Muller refused to
address the workers en
masse but said he would
speak to small groups or
the works council This
was not acceptable to

~ Nafcoc

ble ssmg
serwce

THE National African
Federated Chamber of
Commerce (Nafcoc) is to
hold a thanksgiving and
blessing service on Sun-
day at the Soshanguve
Community Hall to
mark the start of a pro-
ject to build a R12-mil.-
lion conference centre in
the area.

Mr Gabriel Mokgoko,
Nafcoc national orga-
niser, said they were m-
viting churches, busi-
nessmen and other com-
muny orgamsations to
the service It will be
conducted by mmisters
of various denomina-
tions.

There will be a fund- -

raising during the ser-
vice, where the com-
munity and businessmen
will be asked to buy tick-
cts for R20 each for the
erection of the centre

Two cows will be
slaughtered on the site
and therr blood will iow
1n the traditional fash-
ion, as was don™n 1975
when Afnbank was es-
tablished 1n Ga-Ran-
kuwa

PARENTS of students boycot-
ting schools in Pretoria and
Bloemfontein have been in-
vited to meetings on Sunday

and Monday.
The *chairman of the Flawvius

Mareka High School commuttec
m Pretona, Dr C P D Manvate,
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UNION BATTLES

Going to Cd@ d
o W
The strugglé:Between the National Union of

Textile Workers (NUTW) and the Garment
Workers' Industrial Union (GWIU) at
Pimetown protective clothing manufacturer
James North Africa (JNA) bhas gone one
step further — to the Industrial Couri. The
court hearing will be the culmination of a
drawn-out battle between the unions which
will reverberate through the Natal clothing
industry

The GWIU, an affihate of the Trade
Union Council of SA, has a closed shop at
JNA The company is a member of the 1n-
ternational Siebe Gorman Group, which op-
erates 1n 25 countries Standard Bank also
has anh interest.

Last year, the NUTW, an affihate of the
Federation of SA Trade Unions (Fosatu),
signed up a number of Natal clothing work-
ers, including some at JNA. It then applied
to the Natal Clothing Industrial Council for
exemption from the GWIU’s closed shop

The union also asked the council to sanc-
tion the deduction of umon dues on its be-
half at JNA The councit — which has the
GWIU .as 1ts sole unton member — rejected
the appheation on the grounds that the
NUTW did not have sufficient representa-
tion 1n the industry

The GWIU responded to the NUTW
threat by changng its constitution to en-
able 1t to expel any worker who joined an-
other umion Because of the GWIU’s closed
shop, this meant that JNA, or any other
employer who 15 2 member of the Natal
Clothing Manufacturers’ Association, could
be taken to court if it hired non-GWIU
labour.

JNA took the initiative to settle the dis-
pute when it arranged a ballot among its
workers to deterrmne which umon had ma-
jority support The NUTY won overwhelm-
mngly by 219 votes to 43 It has taken the
industrial council’s rejection of its requests
on appeal to the Industrial Court. The coun-
c1]l has announced that it will oppose the
unlon's action.

The closed-shop war has led to a legal
battle between the GWIU and JNA A com-
pany spokesman tells the FM that it has
received a letter from lawyers acting for
the GWIU, alleging a number of
iwrregularities i the ballot. The GWIU 1s
O Claimung it was not given sufficient
notice of the ballot,

Financial Mail April 13 1984
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|3
[ tionmng the mmpartiality of JNA's

(L
P
auditors who were res le for.conduct-
ing the ballot; and @
0 Alleging that the ers in

dated nto voting for the NUTW .
JNA’s response to the allegations has
been to write back stating:
O The GWIU had “ample notice” of its in-
tention to hold the ballot,
O That “it was only the outcome of the bal-
lot which perturbed” the union;
O The GWIU did not raise any objection to
the ballot when it was held,
(3 It rejects the GWIU’s allegation about
' the auditors, and
1 JNA has not received any proof that in-
timidation occurred

In addition, the company 1s unhappy
about the GWIU’s constitutional change be-
cause 1t believes 1t could result i unrest on
the shop floor and 1n the Natal clothing 1n-
dustry in general.

In the meantime, the NUTW has recrut-
ed workers of two other Natal clothing fac-
tories, Park Lane Shirts and Natal Overall.
The Industrial Court’s eventual ruling will
have profound mmplications for the NUTW'’s
attempts to break the GWIU’s hold m the
province’s clothing industry

— ———
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Rt 16ju 80 000 (s
SLO , untons affiliated to Fosatu, are s
ness {o Join official industrial councils
The latest example 1s the Sweet, Food & Allied Workers’ Union,
which says 1t 1s consrdermg joimng the biscwit industry’s council
Like other emerging umons, Fosatu once rejected joining coun-
cils entirely, but for some time Fosatu has argued that this 1s not a

matter of prineiple — as it 15 for unions who see councils as part of
the Government machinery — but of tactics i

nowIng growmg wilhing-
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But Mr Gqwetha and lus allies appear to have the bulk uf the >, Igltzld NUTW 2pr e

-Support. to appeal to'the court N
mzwvl {r:'[ ¥§: cI;UseTEn;l}surtam? ptgaNUTW members at the fﬁrm wil:lﬂ nslg
THE hattle m\rer the closed shop T set or an industria test expulsion from the GWIU for joimng a rival union This would cos

: The case centres around attempts by Fosatw's National Umon of them their jobs. e
. Pextile Workers to make gams in tal clothing plants at the -
. .expense of Tuesa’s Garment Workers’ Industrial Union, which has
' "dominated the industry through a clused-shna qgreement by forcing
. w%tu b recs tt‘; lt“ecuig:med at the Pmetnwn clothing firm of
2 was recen
‘t‘ James North after };t };'FOH a company-run ballnt in whmh workers
between the WO umons.”
L‘ ﬂh{ﬁs:t clothing’s industrial council turned down a request thr?x[t
"R workers, there should be allowed to resign from the Tuésa union. It
. also refused to allow'the cnmpany to deduct union dues for NUTW.
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Labour Correspondent : i

THE Metal and Alhed Work--* 4
ers Union (Mawu) has -*
launched industrial court ae- =

I tion against a Barlow Rand

‘company, Wrightech, in an

aAttemnpt to win reinstatement -

{ of workers fired during a dis-
ute at the East Rand plant -.

t month )

It has also lanunched an ac- .,
tion against a metal firm o
Benbrew Steel, alleging it re- - |

fused to recognise Mawu and . .

it fired two workers for be-, -

lmﬁmg to it .

awu served papers on

Wrightech last week, asking = *

{ the industrial court to grant -

workers fired during the dis-

pute {emporary reinstate-
ment It alleges the company

1s guilty of an “unfair labour” -

practice” '

The dispute follows the fir- -~
g of three workers who, b "
Mawu alleges, were denied “*."
an agpeal agamst their sack-+
Ing by the company Taf

According to the corpany,sf !
workers then struck and 1g->.: !
nored an ultimatum to return '~
to work or be fired About 250, "
workers lost their jobs in the : .
dispute ",

awt alleges workers did- * .

not strike but gathered to dis- .

cuss the sackings It also

charges that they obeyed the
return-to-work deadline, but
that Wrightech locked the

, factory gates and refused to
allow them to return T

A Barlow Rand spokesman ¢

' said yesterday the company '«
knew of the action -

| So far 63 workers are par-
ties to the action against the
company oy

A Mawu spokesman said
yesterday the uymon was also
conducting A; fund-raising
drive for the fired workers
He said they Tisked losing
their houses as] they -had .no
incomne with which to pay-off
housing loans; *

Benbrew Stee] s also al-
leged to have commutted an
“unfair labour practice”. An
action for g temapurary order

.15 due on May 3,

The union alleggs the com-
pany refused to Técogmse It
and instead urged workers to
support a worker commuttee

appointed by management It
cfapl?ns Benbrew -asked work-

ers to elect 2 committee, but
that they had refused

Mawu alleges company of-
ficials warned \ workers
agamst joiming umons and
that two workers, ong a umon
shop steward, were fired
shortly after the union’s pres-

ence at the plant'ﬁ became
known
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324 are rei

. 3% . By STEVEN FRIEDMAN
' Lahour Correspondent

}-*’I:HE Industrial Court bas ordered Afr-

can Cables to temporarily reinstate 324
workers fired in a dispute in January —
the biggest mass reinstatement ever or-
dered by the court

Labour lawyers see the decision as a
key advance for worker rights, adding
that arguments advanced mn it could
have implications for other cases

A total of 327 workers, all of whom
belong to the Engineering and Allied
Workers' Union, requested temporary
reinstatement from the court, alleging
that the company was gmlty of an “un-
fair labour practice”
_ All but three have been granted rem-
statemnent The order mstructing the
company to re-hure them took effect on
Wednesday and lasts for 90 days

Attempts to settie the dispute through
the machinery n labour law will now
continue and 1t could come before the
court agamn for a final decision

Comment from African Cables could

_not be obtained yesterday but, 1n terms

11

of the order, it must now either pay the
workers thelr wages for the next three
months without re-hiring them, or allow
them to return to their jobs

In argument before the court, the
company said that re-hiring the workers
would force it to fire other workers tak-
en on to repiace them.

The dispute which led to the sackings
occurred 1n early January when the
comnpany, which had been working a
four-day week, told workers they would
have to work on Fridays

YWorkers charged that they had not
been adequately consulted and many re-
fused to work on the first Friday they
were required to They allege that the
company responded by calling in police

The court was told that workers were
then asked to s1gn a document agreeing
to certain work conditions and were dis-
missed if they did not

In argument before the court, counsel
for the workers alleged that African
Cables acted “unfawrly” by requnng
workers to sign a form setting out new

work copditions or faeq . disrmssal,

-y,

key decision

Because the forms set out new condi-
tions workers, by refusing to sign, were
not refusing to honour their existing con-
tracts but to a {0 new ones

It was also alleged that rnanagement
acted “unfairly” by not consulting work-
ers about the change and not granting
them an appeal against their sacking

Work contracts were commercial
agreements, 1t was argued, and employ-
ers therefore had to have a commercial
reason for ending them. No such reasons
exjsted 1n the dispute, 1t was alleged

The company demed the forms set out
new conditions and said they simply
confiirmed existing ones It also denied
that 1t had to negotiate the change with
workers and said those fired could have
requested the right to appeal

According to a statement by the union
yesterday, 599 of more than 900:workers
were fired Of these, 195 wefélater re-
em }.U?ed ., -

he unmion said 1t would press for the
reinstatement of the three workers, who
did not win reinstatement, when the dis-
pute 1s finally settled

- v Tm e emm—— i -




By PHILLIP VAN NIEKERK

THE final hearin of 8 crucjal dispute be-

tween the Natiungl Union of Mirewdrkers

ﬁ”ﬂ) and Gold Fields of South Afriea 15 £y
keard by the ind

court toda
The case conld test the right of wurgem to

refuse to work if they believe their working
conditions to be e
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BUS SERVICES

Cape overt

Travelling by bus 1n Cape Town has bec
disrupted as a result of a most unnsual
wrangle involving a Trade Union Council of
SA (Tuesa) union ban on overtime

The ban, which s affecting City Tram-
ways’' services throughout the Cape Town
metropolitan area, results from a dispute
between the company and the Tramway
and Omnibus Workers’ Union (Towu)

The ban has been in operation since last
Monday It was imposed as a result of the
failure of talks in the industry’'s industrial
council for a new agreement on wages and
working conditions

Because bus transport is classified as an
essential service, the dispute has been re-
ferred to the Minister of Manpower for
compulsory arbitration,

In terms of the Labour Relations Act a
refusal to work overtime can, in certain
circumstances, constitute a strike — de-
pending on the substance of work contracts.
And strikes in essential industries are il-
legal. In this case, however, City Tramways
tells the FM that its contr of employ-

5
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ment provide for voluntary, no. compuh
sory, overtime The drivers retusal is
therefore not regarded as 2 strike and the
comnpany 1s powerless to fire workers be-
cause of their attitude, or to force them to
work overtime

Towu general secretary Dirk Benade
tells the FM that about 1200 bus drivers
are sticking to the ban He claims the com-
pany has been abusing overtime provisions
in the current agreement, due to expire on
May 6, as well as provisions of the Basic
Conditions of Employment Act

Benade says the decision to impose the
ban was taken at a union meeting last Sun-
day at which employer proposals for a new
agreement were discussed and rejected
“The drivers are determined that they shall

not be moved It is creating unhappiness
among Cape Town’s commuters but the
men are fully justified in taking this course
of action,” Benade says

A City Tramways spokesman refused to
discuss details of the dispute but confirmed
that the ban was having a “sigmficant” ef.
fect on services However, schedules had
been reorganised to create as normal a ser-
vice ascpossible under the circumstances,
he added

One possible course of action for the
company would be to appeal to the Indus-
trial Court to declare the overtime ban an
unfair labour practice This would be on the
grounds that the ban involves a change 1n
work practice which is adversely affecting
City Tramways’ business mteresis Should
the court rule in its favour, the drivers
could be forced to return to overtime work

The arbitration process which 1s now be-
ginmng is compulsory in terms of the La-
bour Relations Act, and is essentially
concerned with the deadlock in the wages
and conditions talks, It 1s not clear at this
tage whether the arhitrator’s brief will, or
an, be extended to cover the 1ssge of the
an on overtame
If not, the matter counld yet end up in the
Industrial Court. The unmion action has de-
monstrated that although 1t provides an es-
sential service, City Tramways 1s still
vulnerable to legal industrial action The
company may be anxious to close the loop-
hole — or at least obtain clarity on whether
the workers’ action 1s, or 1s not, an unfair
labour practice
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The biggest reinstatement

In what is behieved to be the largest
reinstatement order yet 1ssued, the Indus-
trial Court has instructed Vereenmging
cable manufacturer, African Cables, to
temporarily reinstate 324 workers who
were fired after a dispute 1n January

The order, which remains vald for up to
90 days, came 1nto effect on April 18 It re-
qures that the company either pay the
workers for the period of the order, without
necessarily re-hiring them, or permit them
to return to work

A company spokesman told the FM that
the workers have been paid for April 18-24
He would not comment further on the com-
pany’s intentions regarding reinstatement
But a lawyer acting for the workers says he
expects them to be back on the job by
Monday.

The application for temporary
remstatement was brought by workers who
are members of the Engineering and Allied
Workers' Umion The backgroung to the dis-
pute is that the company cut its working
week to four days i October 1983, because
of depressed economic conditions This
year it returned to a five-day working
week, beginning Monday January 9 Be-
cause Monday January 2 was a public holi-
day, Friday January 6 was meant to be a
normal working day, so that the first week
of the year would be a four-day one.

On the 6th some workers reported for
work, while others did not On the following
Monday, the vast majority of workers re-
ported for duty. They did not commence
work, however, but demanded to speak to
African Cables MD Peter Muller Accord-
ing to a source close to the union, Muller
refused to address them en masse Later
in the day, according to the same source,
the police were called 10 and ordered the
workers to disperse The company disputes
the details of this action

Document

The next day, Tuesday, management set
up tables inside the factory area at wiuch
workers were told that they had to sign a
document agreeing to certain work condi-
tions before they would be allowed to work
These included undertakings not to partici-
pate 1t illegal work stoppages While 135
agreed to sign, 404 refused and were later
fired.

Of the 404, 327 made application to the
Industrial Court for reinstatement. Last
week the court ruled that all but three of
them should be reinstated.

In court, counsel for the union members
argued that they had not been adequately
informed by management of the change
orking Counsel

also alleged that the company had been
“unfair” 1n requirmg workers to s1gn a new
coniract of employment or face dismissal

It was also argued that mass dismissals
can only be justified in sifuations i which
companles are experiencing economic
problems and in which the disrmssal of
workers 18 part of a retrenchment exercise

Counsel for the company countered that
the undertaking the workers had been re-
guired to sign did not constitute a new con-
tract of employment, but was rather a
confirmation of existing work conditions
Company counsel also argued that 1f the
workers were reinstated, African Cables
would have to fire workers who had been
hired to replace them and that this would
cause unrest and dissatisfaction

The court found that management had
taken adequate steps to inform the workers
of the change to the working week and that
there could not have been confusion about
January 6 being a normal workimg day It
also found there was an element of coer-
cion mvolved 1n the workers’ decision not

_"—"

to sign

However, mass dismissal was not regard-

ed as the approprnate remedy 1n the eircums-
stances

The court also found that African Cables
had acted “overhasfily” 1n recrmiting new
workers as quickly as it had, especially
when 1t knew that the fired workers had
{aken steps to obtain reinstatement.

Labour law

Labour law requires that the dispute
should now be discussed at the metal indus-
try industrial couneld If no resolution 1s
reached, 1 could be referred back to the
Industrial Court for a final decision The
decision to grant remnstaternent could be 1n-

dicative of the court’s attitude towards the
dispute

Labour commentators say that even in a
chimate in which the Industrial Court is re-
garded as moving in a more conservafive
direction, this judgment indicates that it
does not regard mass dismussal as the ap-
propriate remedy to industrial unrest.
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ceives while in Harare, h¢ proceeds to
Bulawayo and writes a full{page report on

“murder and torture” by
in southern Matabeleland

“Tiny” Rowland, whose
has an 80% stake 1n
plodes He cables Mugabe 3 public apology
and 1o a further letfer fo Treliord accuses
himn of dishonesty, discpurtesy, professional
incompetence and generally dimmnishing
the journalistic standards of the newspa-
per Rowland threatens either to sack
Trelford or sell Thef Observer

The case agamst{Trelford, as presented
by Rowland, 1s thaf Treliord’s report was

inaccurate Trelforfl mmsists, however, that
he saw affidavits fand spoke to eye-wt-

nesses and that hp is entirely convinced
that what he wrot¢ was true

1 land is going to find it
tiate his charges Too
emanated from south-

Fifth Brigade

nhro company
e Observer, ex-

obability in his favour
The Observer's rival, the Sunday Times,
claims in fact that it “first revealed the
murderous campaign of torture, rape,
beatings and cashal execution that 15 cur-
rently being 1nfhicted on the people of
Matabeleland ” The evidence from mission-
aries, too, 15 overwhelming Besides, if the

Rowland ... selling to ’‘a
tougher man’

ailegations are untrtte why has the curfew
area been sealed off to the press’

The questiop 18 not Wwhether dissidents
are active mn southern\ Matabeleland —
whach 18 clearly the case A but whether the
notorious Fifth Brigade have been up to
their old excesses, 1n whiph case it 15 the
proper duty of the press o report it The
point 18 clearly that a copflict of interests
has arisen between Rowland’s Lonrho inter-
ests and his ownership of The Observer

Lonrho employs 16 (00 people 1n Zim-
babwe and earns R26,5m; of 1ts annual pro-

fits there, as well as having extensive
interests in other Affican countries
Trelford’s actions are peyceived as being
direct confhict with thesg imnterests This 18
exactly the situation envisaged by The Ob-
server staff when Lonrho took over the in-
fluential paper in 1981 Trelford, in a
memorandum to the Monopolies Commis-
sion, warned that a gonflict of interests
would arise and that Rlowland would try to
mmpose s will on the paper It was a pre-
cise prophecy

Independence

On the issue of editorial independence,
therefore, Trelford 19 on firm ground, and
he will have the suppprt of most of the Brit-
i1sh press and of many pohtictans He also
has the firm support pf the five independent
directors, who this week charged Rowland
with “improper proprietorial interference
The independent dinectors 1ssued this state-
ment after meetihg both Trelford and
Rowland.

The Observer 1g an illustrious newspa-
per with 193 years pf publication behind it
and it will have powerful alhes in its fight
with Rowland Rowland, for the moment,
appears to be threshing around He has sug-
gested several co of action to close
down The Observer while retaimng 1its fi-
tle; to sell it, to sack Trelford, to appoint an
editor-in-chuef ovef Trelford, or to per-
suade Trelford to return to Zimbabwe with
a team of reporterg to estabhish the facts of
what 1s happeming in Matabeleland and
confront Mugabe with them

Sacking Trelford would be hazardous On
the day before puplication of Trelford’s ar-
ticle, Terry Robinson, a Lonrho director
charged with The Observer’s affairs, re-

portedly telephoned Sir Derek Mitchell,
convener of the faive independent directors
(appointed on thq insistence of the govern-
ment as a safeguard of The Observer’s ed-
itorial integrity) and suggested that
Treliord should Be sacked and replaced by
Charles Wilson ¢f The Times. Sir Derek
apparently dismissed the proposal.

For Trelford tp agree to return to Zim-
babwe would be an admission of guilt of a
kind Also, the tgam would not be able to
conduct its investigations coverfly in the
way that Trelford did, speaking to fearful
witnesses On the'pther hand, a thorough in-
vestigation by trained journalists might not
be a bad idea

It is not clear how seriously Rowland’s

el
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threatws shounld be taken He warned that he
mught sell Tne Observer t¢ ihe dreaded
Robert Maxwell, whose very nhme sends a
shiver up the spines of Fleet St] eet journal-
1ists “He's a tongher map tharg 1 am,” said
Rowland °‘‘He’d be able t¢ deal with
Trelford without any difficulty He has the
kiiler instinet which we pnfortunately
lack ” This 1s crude stuff
But the rebuff administe

mained mceonclusive while Trelford and the
independent directors were debating strat-

egies with the British|National Umon of
Journahsts

Trelford is said to be dehighted with the
support of the indepe¢ndent directors, be-
cause it makes Ro d’s proprietorship
rather than Trelford’'s editorshup vntenable

In the long run, however, whatever the
ethical restraints might be, a proprietor
(whether he 15 Rowland or Maxwell) has
the whip hand, because he controls the bud-
get Harold Evans
squeezed out of the editorship of The
Tymes by Rupert
customer. Similargy, Trelford’s position
could be made untgnable by an assortment
of financial and other pressures He would
have to be very thirk-skinned indeed to sur-
vive a war of attrifion against him by Row-
land or Maxwell

Meanwhile, he has clearly won a battle,
1f not the war

LITIGATION
Employers hit back!

Employers who have been taking a camn
from umons through the courts are begin-
ning to fight back — through the courts,

Last week, for instance, an interun order
was granted 1n the Pietermaritzburg

supreme Court restramng the Sweet Food
and Allied Workers Union (SFAWU) and its
shop stewards from preventing a non-union
member from resuming work at CG
Smmith's Noodsberg mill

According to the company’s personnel di-
rector, Barry Horlock, the matter involves
important points of principle which the
company feels obliged to defend In its view
SFAWL is attempting to prescribe who the
company may employ.

At issue was one J Khumalo, a non-union
employee, who allegedly assaulted =z
SFAWU member The offence normally
carries a dismissal. But in view of
Khumalo’s length of service, job perform-
ance and personal eircumstances, mill
manager Gladwyn Wardle decided that a
written warnming would suffice.

The union shop stewards, however, were

Financlal Mall Aprll 27 1984
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not satisfied They demandec—thar Wardie
explarn his decision Wardle was preparing
a statement to be reag to workers when
there was a commotion at the factors
gates Khumalo was being forcibly ejecieg
from the premises by his co-workers

Says Horlock “We see this as an attempt
by the umon to influence who we ean or
cannot employ This 1s a nght we will de-
fend to the end

The umon, however, takes a different
view. Jay Naidoo, SFAWU general secre-
tary, says the union was not represented in
court but mtends to mount a vigorous argu-
ment against Khumalo’s reinstatement be-
fore the order is made final on May 18

“We too regard it as an important matter
of principle We can’t have the company
using this kind of order against umon mem-
bers m future,” he says.

Though the order pertains only to
Khumalo, Horlock says there are wider 1m-
plications The company would Iike the
court to rule that in future the union, shop
stewards or union members be restrained
from harassing any non-umon employee

The 1ssue of just where the bounds of
company authority begins and ends is a
tricky one about which Barlows, CG
Smith’s parent, 1s known to have strong
views. Horlock concedes that the case
could set an important precedent mm SA la-
bour law “If we lose, where does that leave
employers 1 future?” he asks '

Naidoo agrees. He says management has
dominated this area of employee relations
for too long and it 1s time that umons were
given a bigger say. “This 1s an area which
will become keenly contested in future,” he
predicts
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| 4l a time of -BrOWIng pessimism

among‘umons ang ia our . law-
yers about the court’s role
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the workers’“ earlier application

may give some mdlcatmn of its
approach . R A

The court accepted'*that West
Drie had not’ committed an,un-
fair labuur practice. It.also held.
that 1t'was not its job to set stan-
“dards to which employers must
comply before firing workers.

But it did-grant the workers™-
request for temporary.reinstate- -
ment-because 1t said this would

- prnmote collective bargaining on
YR L'[—_r—' - an issue with implications for the

_THE 10ng-running safety o entlre mining lndustry !

between Goldfields’ West Drie- 'So 1t stopped short of laying
fontéin mine and the National down criteria which would bar

Union® of Mineworkers reap- e€mployersfrom firing workersin
peared 1n the industrial court Jast, - this.situation — but did seem to
week, only to bg Qstpgned m—- endorse. -negotiation on safety 1s-
defmltely @ 2.7  SUes, ]
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.Last year, the court femporar:
1ly reinstated 17 NUM meémbers
: who ‘were fired for refu31ng~to
. work in an area of West Drie they
considered unsafe. The case’has'
now- come before the court fur a .

fmal verdict. - R

LY
-4

] LIt tgsts whether* workers can. .
refuse ‘to work in-an, area they”
cohsider unsafe even 1f-~as in the
West:Drie case, amofflclal mqui-
ry has found it to be safe. This has .
impllcgtlpns for all ifidustries. - *
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Compulsion:

‘vital® for
- industrial |
| relations

THE ASSEMBLY — The recog-
nition of trade umons for bar-
gammng purposes should be left
to the dynamics of the labour
relations system, says a Nation-
"7al Manpower Commission re-
port tabled in Parhament yes-
.1 terday
‘f“' ! In the section of the report
; dealing with trade umion regis-
tration, the commuission said it
™ believed this was a matter be-
I*I:tween employee and employer
’ ~parties concerned
+.. The commuission also said the
existing definition of a trade
union in the Labour Relations
“hAct should be retamned i the

o . proposed system — namely that
s.an -organisation would not be
wniable fo operate as a trade umon

-without clearly specifying its in-
terests by undertaking, industry,
~+ trade or occupation and area.
s, “Despite the forrmdable argu-
il
. ments in-favour of a voluntary
-’ system, 1t was concluded that a
system incorporating some
.+ form of compulsion would be
~. preferable, 1n that the protec-
' tion of the mterests of the mem-
_ 'bers of the various orgamsations
h -~ as well as those of the communi-

o, 0¥ at large, should be overrid-
-10ng ”

".".':' REQUIREMENTS

" The Guvernment should lay
dnwn certain “mmimum re-
qmrements” for trade unions

- and employer orgamsation and
.5, the Industrmal Registrar should
~+ be empowered to issue some
wform of acknowledgement or
... confirmation that these require-
“" ments had been met
Race and representation
. shoiild not be an 1ssue when the
Industrial Regstrar considered
a request for acknowledgement
or confirmation or the with-
drawal of it and in prosecution
of the organmisation in question
v« “Only orgamsations comply-
. mg with all requirements should
«he able to operate as trade
,,,anmons or employers’ organisa-
- tions and participate 1n the pro-
" &ess of collective bargaining at
., any level (within or outside the
". Labour Relations Act) and avail
e themselves of the dispute settle-
., ment mechamsms of the Act ™
The Department of Manpower
e should take all the necessary
L. 5teps to promote the new sys-
~ tem Iif it was accepted.
- The NMC concluded that any

. System of registration should be«

r based oh the dual principles of
,» Fepresentation and acceptance
"of certamn <Jesponsibilities to-

~ Wards that membership and the

/ﬁ cummumfy — Sapa.
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By Tos Wentzel, Political Staff

THE ASSEMBLY — Wide-ranging recommenda-
tions on adaptations to South Africa’s trade union
and collective bargaimng systems are contained
In a report of the National Manpower Commis-
sion, tabled yesterday

The report — on collective bargaimming and
works councils, the registration of trade unons
and employers’ orgamsations and related matters
~— was released by the Minister of Manpower, Mr
P T C du Plessis

The Minister yesterday said that because of
1ssues which deal with the workings of the Indus-
trial Court, the report was being released for gen-
eral mnformation and comment at this stage

Interested persons and bodies were mvited to
submit comment on the recommendations 1 the
report for gudance in the drafting of a White
Paper, which would give the Government’s stand
on the report.

In a foreword, the chairman of the National
Manpower CUIIIIIHSBIDH Dr Hennie Reynders,
said the field of labour relations was never static,
and changing cireumstances would have to be
taken into account

COLLECTIVE BARGAINING

Developments 1n the labour field since black
trade unions were recogmsed 1 1979 showed that

the majority of the newer trade umons attached
great vdlue to collective bargaming at local level
instead of at centralised level, which had been the
trend for many years

A Government code laying down rights of em-
ployees and employers, and Government-aided
advisory and mediation services in dispute settle-
ment, were some of the requests submitted to the
COmMMmISSIon

The scrapping of trade umon registration for a
new system of mimmum standards for all trade
union and collective bargaining bodies 1s recom-
mended by the commission,

In place of the present registration system the
cormnmission recommends the 1ssuing, by the Reg-
1strar of Industry, of acknowledgement or confir-
mation of compliance to a set of conditions to be
made compulsory for all orgamsations mvolved
in bargaining 1n the lahuur field

The report also makes detailed recommen-

Manpower Commission calls for Govt to L

THE ASSEMBLY — Experi-
ence and Industrial Court
judgments showed the present
definition of an “unfair labhour
practice” lacked clarity and
a more concise definition of
the concept was needed, the
National Manpower Commis-
sion {(NMC) reported yester-
day.

Defining specifiec unfair la-
bour practices was, however,
extremely difficult and the
NMC has formulated a set of
gudelines 1n & comprehensive
labour relations report tabled
in Parliament.

The argument that’ the
present definition was satis-
factory and that the Industri-
al Court would, through its
decisions, gradually give con-
tent to the definition, was
proving wrong, it said.

It would take many years
before the court gave specific
content to the definition and

“South Afirl-
lations <~
delay anﬂ :‘-::

"The f:‘"
tices shonls’
defined as' -~
tices is an =-
one,” the NMC

In o’
it had foo==
guidelines.
® The dei™ -
labour ,‘.-r-‘--_iif_-
new nghts_ At
ties to a i’ -_
able to neg.:
ment of rar:i

Lonfat”

dations on the establishment of an mdustnm
court, to be known as the Labour Court, and for o

Labour Appeal Court

‘-1

It states that although the unregistered umnns—"
— which constitute about 40 percent of the:old’ :
black associates — often lack the established
leadership and infrastructure of the traditional’
unmons, they are a very active group, strongly as-

serting their presence and influence

l

The Department of Manpower should contmnue
1ts effurts but more vigorously, to prumnte and

! l'.a
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Tough new controls for:®

THE ASSEMBLY — Alleged
shortcomings in present labour
relations legislation were to
some extent based on ignorance
and misconceptions about the
system, the National Manpower
Commussion has found

Its 450-page report on an 1n
vestigation into the levels of col-
lective bargammng and works
councils, the registration of
trade unions and employers’ or-
gantsations and other related
matters was tabled in Parlia-
ment yesterday

The commission found that,
despite the misconceptions and
1gnorance, the statutory system
which had served the country
well over many years did not
meet all the' requirements of
employers and employees 1n the
labour relations system

‘Adaptations were required to
meet the’demands of the system
as 1t was unfolding 1n practice

practice for works or workers’

In 1ts findings on levels of col-
lective bargaming (including in-
dustrial councils and conecilia-
tion boards), the commuission
cautioned that the impact of
certain developments which had
taken place during the course of
1ts iInquiry should be awaited be-
fore further adaptations were
made to the Labour Relations
Act.

“The NMC believes that at
this stage the situation 1s too
fluid and that major changes 1n
the current statutory provisions
should not be recommended ”

With regard to works coun-
cils, the NMC recommended
that the Labour Relations Act
be changed 40 provide for the
establishrhEnt of warkers” toun-
cils; on which only emplogfees
would serve

The NMC should take the m-
tiative 1n drawing up a code of
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Current legislation dees’ z‘-:
reqmrements of the uluﬁi'ii‘
National Manpower C""""
450-page report. The eamm
creation of workers’ Emlnm

trade union reglstratwn

councus, m consulfiation w1th .
all mterested parties, for the '’
consideration of the Minister’ ofﬁ d
Manpower h-.-. -
Members of these cuunmls”* ]
should be afforded the same h;
protection against victimisation
as trade union members, Doy
The NMC recommended that"
industrial councils “thoroughly”:
review their present prnceduresé 5
and methods of operation’=in an 5.
attempt to “adapt to current de+™ -
mands and éiréimstances Wlfh‘w =

- out State intervention”

The industrial councils shuuld“_,
make a greater effort to publi- -
cise their nature, functions and:

powers. < g
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ay more active role
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affurd the

‘v of such
! NMC said.

of what prac-
5 specifically
“1abour prac-
-1< difficult
tog
the matter,
*2d several

of an unfair
=7 greate
_o- the par-
-- should be
. the setile-
aar Jabour

practice dispute through ma-
chinery provided in the La-
bour Relations Act, the final
interpretation of this concept
should rest with the Industrial
Court. The unfair labour prac-
tice should not give rise to a
dispute of interests.

@ The concept of the unfair
labour practice should be de-
signed to protect mdividuals
as well as orgamsations.

® Although the definition of
the unfair labour practice
should create new rights,
these would differ from rights
ordinarily created by the stat-
ute. The concept of an unfair
labour practice created rights
of which the exaet content
still had to be determined by
a judicial body, and the exact
scope of these rights would
depend largely on the evolu-
tion of labour relations’ needs
and practices as interpreted
by the courts. — Sapa.

f-mlamr the role and funcfion of employee and

empluyer bodies in the country’

s labour relations,

as well as the State’s role 1n the system

» Employer and employee bodies should make
simitar efforts, while individual employers should
take all the required steps to establish sound rela-
tions with therr employees and their orgamsa-

tions

® The report 15 available from the Government
Printer and a notice asking for comment will ap-
peal m the Government Gazette on Friday
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information and comment at this sfuge

Dr Hennie RE?r

. . report released for gener
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chungmg circumstances
have to be token into account.

;‘u*nlmum requirements’

.1-13’ “.‘

==t all’ l:he

_11nnq ﬂugtem the
".“:. hﬂs lndlﬂﬂtﬂd ma
et :‘3}1'-: for the
---'L 2 ;new system of

|'-."|H'IIL

II."IE “eurrént prnwsmns of the
haut Relatmns Act regarding

;eglstratmn of trade unions
S ber rEpealed the NMC

waip !
i 1{
LRey S :muuld be replaced with
-zo-Eui 10 ‘which all orgamsa-
wishung to operate as trade
- or, employers’ organisa-
- nnd to take part in bhar-
—-~='at any level, inside or
o ~“the Act shnuld comply
= ner%am mmn;qum requlre-
]I.h o "I L 1 ;._1 re
net commission, recummend-
~urther that the Industrial
_ “rar be.given the task of
= some, form of acknowl-
--=3&nd or confirmation that

-1

‘the requirements were comphed
with

The Registrar should apply
the following norms in consider-
ing a request for such and ac-
knowledgement-
® The main objective of the or-
gamsation should be to serve the
interests of i1ts members and

their collective relationship
with their employers/em-
ployees

® The orgamsation should have
a proper constitution 1 which 1t
sets out its goals, Interests
served, criteria for membership,
procedure for winding up, elec-
tion and dismissal of office
bearers, provisions for proper

accnuntmg measures and termi
nation of membership

® The organisation should be in-
dependent, unaffihated te politi-
cal parties and prohibited from
receving or giving funds to such
parties

® The orgamsation should de-
pend on the contributions of its
own members and other funds
from whatever sources should
be disclosed 1n its annual audit-
ed statements
@ The orgamsation should sub-
mit annual statements to the
Registrar on 1ts membership
and finances

The commirssion recommend-
ed that organisations that met
these requirements have the
statutory rights of bargaimng
and dispute setthing procedures
provided by the Labour Rela-
trons Act, including lawful
srikes and lock-ocuts,

They would also be entitled to
negotiate check-off facilities for
membership dugs r o

Provision should be made for
withdrawal of the Registrar’s
acknowledgement or confirma-
tion once an orgamsation ceased
to comply -- Sapa.

in union
registration
system urged

THE: ASSEMBLY — The }
scrapping of trade umon reg- }

1stration 1n favour of a system
whereby mimmmum standards

would be laixd down for all |
trade umon and collective |
bargaining bodies has been |

recommended by the National
Manpower Commission

The commussion has also |
recommended the removal of |
race and representativeness |
as criteria for trade union le- §
gality, mintmal State interfer- |
| ence and the establishment of |
a Labour Court and Labour !
Appeal Court to deal with la- |

bour disputes

These are the legislative |

changes proposed by the com-
mission after an mquiry mto

the levels of collective bar- |
gaining and works councils, §

the registration of trade

unions and employers’ organi- |

sations and related matters

In 1ts report, tabled m Par- }

liament yesterday, the com-

mussion has recommended the §

repeal of the current provi-
sions of the Labour Relations
Act regarding union registra-
tion,

In 1ts place,

acknowledgement/confirma-
tion of comphance with a set
of condifions 1s to be made
compulsory for all orgamsa-
tions mvolved in bargainng
in the labour field

There were three separate
minority reports — one sup-

porting the retention of the |

present system, another rec-
ommending that the new sys-

tem be made voluntary, while |

a solifary member recom-
mended a compulsory system
of registration/listing 1n the
Act

The NMC's recommenda-
tions on a new system of min-
mum requirements for col-
lective bargaiming hodies
centres on the basic require-
ments for registration cur-
rently applhicable

The recommendations also
seek to repeal the provision
which allows an unregistered
trade union access to a concil-
1ation board

Registered umons would
automatically be regarded as
having met the mmmmum re-
quirements for the new ac-
knowledgement/confirmation
certificate

Earher, the Minister of
Manpower, Mr Pietie du Ples-
515, said the report would be
tabled for comment — Sapa.

m

a system |
whereby the Registrar of In- }
dustry 1ssues certificates of §

r-n- - =
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2 registra-
t10n for trade umions could be scrapped if the gov-

ernment accepts a recommendation of the
National Manpower Commission
_ The commission wants the formal registration
procedure replaced by a system where any organi-
zation wanting to operate as a trade union or as an
employers’ orgamization should comply with mini-
Jaum legal regquirements

This proposal was contiained 1n the commassion’s
report 1nto levels of collective bargainmmg and
works councils, registration of trade unions and
employers’ organizations and the indusirial court.

‘Catering fer race’

The report, which was tabled 1n Parhament yes-
‘terday, urged the existing requirement that the
irace of union members 15 stipulated in the regis-
tration of umons “should not feature i1n the re-
quirements, explicitly or otherwise, although orga-
nizations would indeed always retain the freedom
to cater for only one race should they so wish”

It also said that existing provisions for objec-
tions for the registration of unions should not be
retained and ‘‘no proof of representativeness
would be required”. However, requirements about
constitutions, membership registers and financial
statements should remain in force

The commission said 1t could be argued that the
present system of registration should be retained
as 1t had proved 1itself over a long period of time

But the events of recent times were making new
demands on the system and many of the newer
unions had registered “rather reluctantly”

* A significant number of unions had also re-
mained outside the statuiory system and had 1nda-
cated, mainly because of the 1ssue of race and re-
presentativeness, “they will not, 1n the foreseeable
future, seek registration and will, therefore, con-
finue to operate outside the statutory framework™
- “Moreover, the potential for a substantial in-
) “y - —

#

on. system’

en nions and their member-
ship is great, in that at most 16 percent of the rele-
vant black labour force 1s at present organized 1n
trade nnions while black wnrﬁers comprise by far
the largest part of the total relevant work force

*It is an open question whether the existing sys-
tem would meet with their requirements once they
have become organized ™

The majonty of the commission felt that it would
be more satisfactory if there was no formal “regis-
tration/certification/histing on the part of the State,
but only statutory provision that any organization
wishing to operate as a trade umon/employers’ or-
gamization, inter alia for purposes of collective
bargaining, should meet certain minimum require-
ments, and which would at the same time simplhify
the current statutory and administrative proce-
dures relating to registration”

It said the existing defimition of a trade in the
Labour Relations Act should be retained in the
proposed system so that “an organization will not
be able to operate as a trade union without clearly
specifying its interests by undertaking, industry,
trade or occupation and area”.

Unitary system

It also felt “some form of compulsion” was pref-
erable “in that the protection of the interests of
the members of the varnous organizations as well
as those of the community at large, should be over-
rnding”.

A unitary syvstem of labour relations should be
the aim and the statutory provisions “should at
least 1lay the foundaiion for such a system™.

For this purpose “a certain degree of State inter-
vention i1s required in the 1nitial stage of statutory
recogmtion of the existence of such organizafions”

However, the commission said, the ezxisting re-
quirement of linking the representativeness 0f a
trade with registration ‘“negates the principle of
freedom of association, particularly where minor-
1ty groups are concerned”
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“"Finance Reporter o7
+ THE Industrial Court was cleared of being an omi-
» nous shadow over management’s ability, to' execute
+ its previously unchallenged ‘basic business preroga-

tives’ at a seminar held by the Institute of Personnel
- Management in Durban-this week, ‘" 7’7

* * In five addresses from Y€aIs there had been le-
| labour lawyers and man- ,£21 and ¢gnvironment
agement  representatives, changes that had nflu-
the seminar discussed. “enced the npsurge in the
. the.'Challenge of the power of the worker
~ Courts’, presenting a *against the management
broad-based eritical ap- on theshopfloor * * - -
praisal of attitudes to- The meamng’ of*' these:
wards the current changes was that black
' standing of the,Industriall unions had been
Court legitimised, that there
Qutlining manage- was now a class of people
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