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The central drama of South African politico-legal life is that a people's
struggle sgeentially anti=colonia. in nature is taxing place in a country
that has long ceased +o be a colonys. On the one hand the territory of
South Africa is independent, on the other, the great majority of the people
in thig territory hawve never enjoyed this independences One result is that
the elimination of the relice of eolonial conquest in South Africa can
never be achieved in the classic form of secession and the creation of a
seperate state = on the contrary we ¥now that it is apsrtheid (the very
word menning seperate-ness) that wishes to impose seperation, while it is
the antimapartheid forces that ineist on the principle of territorial
integrity. A second and neoessary consequence is that the struzgle for
self=letermination takes the form of a2 strugsle within the frontiers of
8outh Africa to create a new constitutional order. The battle over the
Constitution therefore has become as vital for our people as the batile
for independence was for the people of Mozambigque and other colonised

territories.

It is in this context that we should consider the debate that surfaces
from time to time over whethor the struggle againet apartheid is a naticnal
liberation struggle or o struggle for civil rights. fmongst the many useful
things achieved by the people's uprising in South Africa has been the way
in which it has rendered this debate larpgely ohsolete. For those of us
direetly involved in the struggle; the antithesis of national liberation
and civil rights wae alwsys = false one. We may summarise the principal
pelitical characteristice of our struggle in the following termst its
egsence is self=determination, its susbstance is national liberation, the
form through which its goal will be realised is democracy, and its
result will be civil rigbhts fur alle Woat is important is the sequences
Self=determination and national liberation will not come about through
a gradual extension of civil rights, however attractive the prospects of
a voluntary apartheid self=destruct might be. Tt is civil rights that will
come about through self=determination and hnticnal liberation. What the grows
ing insurrection in our country has established is that what the people
want above all is their politieal rights, their right to choose their
government and to create the kind of sooiety that they wish to live ine
In the simple but telling worda of the Reverend Alan Boesak at the founding
conference of the United Democratic Front,
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'Wo want all omr rights, We want them here and We want them now.' What

does it signify toddy thot black and white may logmlly kiss each other or

git on the esame bench when armoured cars grind their way through the townships
and the air ie filled with teargas so that apartheid may survive?

The profound political crisis brought coout cepentianlly by the success
of the ANC's call to make the country ungovernzble, iz producing o Progros
ssively more seriocus institutional crisime Tt is not only the country at
large that is becoming ungovernable, the government itself is becoming
ungovernables The rulers of the country are losing the war agninst the
pecple, and they are losing control amongst themselves. Whereas formerly
théf could not trust their servants, now thoy cannot trust their children,
frequently not each others

It is in this context that proposals for new constitutional dispensaticns
are being made almost on a monthly basis. The air is thick with a specially
invented or adapted voeabulary: confederation, federation, comsociation,
tri=cameral, three—tier, own affairsees One necds to be like those animals
with swivel eyes that can sce backwards as well as ‘orwards a2t the same time,
upwards and downwards tocs Behind the multiplicity of commission reports
and proposals, however, it is possible to discern a number of major
positions. For the sake of convenience, and bearins in mind that the
oategories shade into cach other; five basic constitutional schemos may be
distinguished. They con be summarised as followsi—

(i) Open aparthecid
{i:i.} Reformed apartheid
(iii) - Multi-racial apartheid
(iv) Hidden or democratic aparthoid
(v) Anti-apartheid (non-racial democracy)s
The tirminology 1s, of course, not that of the authors of the proposals,
since most of them insist that their schemes will end rather than perpetuate
apartheid. But what the first four proposals have in common is that they are
all based on a desire to preserve a constitutionally privileged position
for the white minority and that all either directly or indirectly make the
distribution of power and wealth dependent on the cricteria of races
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On the analogy of the struggle for independence ofy say, colonial ..
Mozambique or occupied Namibia, they represent a range of options from
open colonialism to internal settlements, presupposing  key front positions
for South African equivalents of Tshombe, Simange anl Muzorewa. The main
difference between them is that the first three take race as a starting point
and add varying touches of democracy, while the option of hidden apartheid
takes demccraoy as the starting point and introduces elements of races

The bagic conptitutional tenete of open apartheid are well Imowunes
They presuppose seperate sovereigntics for whites and blacks with no
constitutional mixing at any levels Whites have exclusive control over
so=called white South Africa, that is, 87% of the surface arca of the
gountryy including all the developed zones, and blacks become independent
in their so=called tribal homelandse Even blacks living in the sowcalled
white areas are to exercise their right throwsh the Bantustans to which
they are attached by descent and languages Ethnicity is given a territorial
base and is made the exclusive constitutional principle. Relations between
blackt and white become relations of international and not of a constitutio=
nal laws This, the classioal apurtheid pesition, is swportzd by large
pections of Afrikaner rural capital, of white ariisans and supervisors
and of low ani mediumeranking employees in the state apparatus and natioe
nalised industriess. At tho political levely it is the programme of the
Congservative Party and other ultra=right forces, some of whom are
constituting themselves into para=military orpganisations as they inoreas

gingly lose power in the hifter lev=Tr of sovsramenta

Reformed apartheid makes race the dominant but not exclusive pringiple
of the oonstitutions It bases political rights on race but recognises that
some sort of political inter-relationship invelving all ethnic groups is
necessarys The term most frequently used is confederations Essentially it
presupposed links betwson the .whitee-dominated central Parliament and the
‘Bantustange To complete the picture, South Africans of mixed or Tnlian
descent. (almost completely ignored in the open zpartheid scheme) were to
be junior partners in the tri=cameral Parliament, and so=called urban
blacks were te.have a series of gouncils, startinge.e
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seent the community level and moving upwarde, to represent their
interestee Apartheild would remain intact in that all crgans of legislae
tive power would continue to bereestablished on a seperate ethnic basis, and
that each’one would have exolusive control over what is defined as "own
affairs's The element of reform would be containedl in a proviesion that
Ycommon affairs' would bw deald with at & Ligh loewel wia e basis of
medtings between representatives of the differcnt sroups in some form of
confederal council. Since everybody would have the vote at some level or
other, it would be claimed that the principle of universal suffrage was
being recogniscd. At the same time, overtly discriminatory laws would be
gradually reduced. & fundomentnl feoatmre of this scheme is that through
dividing the black population, through regulating . numbers at crucial
levelsy through the definition of own affairs and common or general affairs,
through ceontrol of funds and control of 2 the state apparatus, including
the army and police forcey the white minority and more specifically the
Wationalist Party would maintain control of the country. This would be a
form of limited power—sharing wnder the clear hegemony of the leading
party in the white Cuamber of the tri=cameral Purliament. The dominant role
of the Nationalist Party is there Tore evident from - reading of the
constitutional documents themselves. Support for tnis position camc luitially
from o wide range of forces, including white industrial and financial
capital as a whole, whites in middle or senior positions in government
or state enterprises, and white professionals depondent on government
patronagey as well as from a small black collaborator class entrenched in
the ptruetures of the Bantustans and the tri=cameral Parlisment, and

frog international capital and western gpovernmentsa

It is the manifest failure of this scheme, even BeTore it is fully
implemented that it is ot the heart of the immediate political orisis in
South Africae Far from being the elixar of life for the rogime of PeWe
Botha, these proposals are proving to be its graveyard. The United Demucratic
Front, the leading legal antimapartheid force in South Afried, was oreated
precisely to counteract these constitutional proposalse It chuse two
battles with the apartheid regime and won them hoth, successfully
leading the boycott of the Tricameral Parliament and theess
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sepdeatruotion ‘of the Dlack Community Councils. Yet thouph 1t was popular
struggle that wrecked the reformed apartheil project and provoked the
disaffection of local andl indernational capital from the Botha campy

the demands being made by the West do not o anywhere near o corresponding
to the demands of tho strugsling majority of tho South Afriean peoples It is
here -that the scheme of mulii~racial aparthe il wekes a strong appearances
The real clash within ruling circles inside Sowth Afvrica, the real present—
day comtradictions between the racist regime andl its former international
-iafend.ara, arises pot ~ver apartheid wersus demooracy, but over reformed
-apartheid versus multi=racial apartheid. After taking a few steps along
the road of multi=~racial apartheid, PeWs Botha halteds It i1s 40 push him
further along the road that Western governments andl finopoisl institutions
are suwldenly beginning to apply some pressure. Those of us who have been
campaiming over the yearg to have sanetions applied againet the apartheid
regime, find ourselves astonished by tho rapidity with which even the most
conservative govermmentes have suddenly come round. to acknowledging a
duty 1o apply external pressure om Pretoria, Though entirely welecome,
there is something a little artifieial in the vast wave of condemnation

of apartheid sweeping in from the West = one expects any day to hear
General Pinochet deolare that he has banned the sale of South African
peanut butter in Chiles It ie not thet apartheid has suddenly become

more evily, it is that it has suddenly become less strong. Apartheid that
is powerful is midly embarassing, apartheid that is weak is completoly
intolerables Hence the urgency with which multi-raciacl apartheid is
projecteds

In essence multi=racial apdrtheid is based on the politics of interw
ethnic alliance rather than inter—ethnic  oonsultations The Bantustans
retain some importance but are net projected ss n sole structure through
which Africang can exercise politieal rights. Rather, they arc gradually
integrated as component parts of regicnal politieal structures, retaining
some autonomy, but sharing certain powers en a regional basis with the
people liwving in the aowoalled multi~racial arcase
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The foundation of this approach lies in the Report of the Commissiop, |
which Chief Gatsha uthelezi set up gome years back o .. enguire into
the future of the Province of Natal. ThHe region is projected as the embryo
unit of a future federal state. legions may have differences in their
political structures and advance gt different retess The federal government
‘gvolves on the basis of inter=action between leadcrs of the regionss The
way is left open for o black head of state, who by virtue of his own
electiof-to office will declare that ajartheid is dead and buriede What
are referred to as legitimate white fears are constitutionally ocatered for
by means of a combination of termitorial divisionsy own affairs concepts,
g'f'oup vetog for minorities and entrenched group and individual rights.
DPehind all tHese devices are two fundamental principlest there shall bLe no
majority rule and therc shall be no radiocal changee It is not surprising
that the brand of a certain type of American political science lies stamped
on these proposals, pince inter-gthnic wheeling and dealing in smoke=
filled rooms is & prominent feature of the U8 pelitical scenee Dut the
American Constitution does not recognise ethnicity as a fundamental fact
in the way the Duthelezi Commissiocn proposals doe Similarly, comparison
with the compromise Zimbabwe Constitution produced at Lancaster Housc are
not apt, since for zll its racial pruvisions and entrenched clauscey
at leagt it clearly allowed for majority rules

Whoe are the proponents of the multi~racial apartheid scheme? Dasically .
it has the support of those sectors of local and intermational eapital who
formerly supported reformed apartheil, of white professicnals and small
business peopley of certain leading fipgures in the State apparatus and
government enterpriszesy and of a sector of the blonck middle ¢lass in the
towns and parts of the black feudal bureaucracy in the countrysides In
20litical terms it presupposed a three=way alliance betweer the Nationalist
Party, representing the institutions of State powery, the Pederal Progressive
Party, representing economic power, and Gatsha Duthelezi, providing the
neoeasary black component. Such an alliance would be g-:.ven, appropriate
constitutional underpinning, and with the blesaing of the West, would
ignore oriticiam from outside and erush oppositicn from withine Obituary
notices of apartheid would be publisheds
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If every journey ends with o single step, the question is why PaWe
Dotha has been refusing to take this last: step along the road. Many
reascons have been advanced from the paychelogical to the tacticale In my
view, the fundamental question is that of reteining Nationalist Party
hegemony over the whole government apparatus, incluling control of the
armed forces anl security machine, When P.¥e Tntha snys the whites will
never oommit suiecide, he really means that the Party in which he has grown
up and which he heals will never voluntarily put itself in a position where
it may casily be ocusted from power. It is not simply that, Gatsha Duthelezi
is notoriously ambitious and unstable in his dealinge, with an insecure
fpllowing at best, nor that the Progressive Party is esplit down the middle
as to whether to enter into compromises of this kind, nor even that
FeWs Dutha faces opposition from within his rankse. It is certainly not
simply a desire to avoid power-sharing as a metter of prineiple. The
problem ig-one of controles P.We Dotha and the group he heads are
fearful = and with cause = that the English and the blacks will gang up
together asainst the Afrikaners, and that once Nationalist Party dominanoe
of the instruments of government, security anl patronage are losly it
can never bhe rotrisveds

If this $hesis is correct, how does it exploin that pressure from the
West moes on to demand 4he relense of Welson Mnndela and the opening of .
talks with the ANC? The anewer ie twofold, T thoe first place, the
imprisonment of Mandela has come to be regarded internationally ae the
clearest proof of apartheid intransigence; -s0 that hiz relesase eould he
projected as n spectacular eign of refurmy the prinoipal ohjective being
not so much to legitimise the ANC as to legitimige P'W Dothn. Talks :with
the ANC would z2lso be wital in order to bring the war to an end. This
is the greatest wealmess of the projected cenirist. Doer-Zulu~Prog
alliance = the only way in whish it could deal with ,the existing popular
insurroction would be through armoured cars, tear=gas and tortures It is
this tHat destreyed Zimbabwe's internal scttlement and reduced Huzorewa
from being a reagonably popular national figure o a;hafﬁd puppets To
avoil a repetition of .this happening, the ANC needs to be drawn into the.
scheme, not as the historic leader ssecees
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ssse0f the anti~apartheid struggle speaking on Lehalf of all the oppreesed
and all demooratic forces, but as just ancther cantender for power jostling
for its seat in the asmcke=filled room. One fears, then, that the objzotive
is to have Mandela cut of jail, but not to0 recognise him, side by side
with Tambo, as leadcre of a future democratic Scuth Africa; that the
intention is to get the ANC to what ie called the nesotiating table, but
then to surrcund it with so many "other forces® that ite voice can

‘hardly . be heards The scoond reason for the West oocepting the risks
inherent in giving the ANC a degree of legitimacy and greater sccpe for
action is that the fourth constitutional scheme, namely hidden apartheid,
lies in reserve.

Hidden or democratic apartheid starte off on the democratic assumpticn,
however reluctant, that there must be universal suffrage in a unitary state,
anl accepts the hypothesis that the ANC would I;)rr::babl;'.' be the 1':..11_:13
party in the new society = ours being the only revolution to be acoompa=
nied by opinion pollsy there can be no doubt who would win the day if
free elections were to be held. Where the apartheid aspect would live
on buried in the heart of the new democratic constitution would be in
entrenched clauses which will %e insisted on as the condition for the
acceptance of the principle of one person one votcs Such clauses would
inpose a double brake on the lismantling of apartheid = they would restrict
the competence of Parliament and they would institutionalise conservative
and white dominated machinery to guarantee that such compotence is not
exoeededs This will mcan theb wder the guize oF protocting minr@it;r_a.rxl
irdividual rightsy many of .tht:; apartheid structures will remain intacty
especially those in the eoonomic spheres Protecting minorities from
disorimination is one thing, and this is normally what is meant by
congtitutional protection of minority righte; but prosecti-g minority
privileges is another, anl this is what is really contemplated by the
entrenched clauses and what makes them a form of not verye=well hidden
apartheids Similarly, none oan quarrel with protection of individual
righte if this means the puarantee Cfessss
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ssetqual rights and dignity for ally the right to vote, the right to
gonscience, thé right to work, the right to walk freely in the streets

and to eleep freely in one's home. Thesc righte merit special conetitues
tional protection, and no harm would be done if eecrtain group rights, for
example, the right to speak one's language or practice one's religion,
were also entrencheds Put sn apparently innoeuous anld race—free right such
as the right not to be deprived of one's property without full compensation
in freely convertable ourrency, preferably dollars coculd in fact be a
means ©of using the law to keep alive in perpetuity social distinotion on
the basis of race. How, for example, can the millions of blacks evicted
by forced removals over the years be expected to pay in Rands, let alone
dellarsy to get back their ancestral lands? How can the mass of Squth
Africans, kept impoverished by land hunger, the pass laws and migrant
labour, find the finance to buy back the land that wee seized from them
over the centuries by foroe of arms, taxation and bulliozers? It is
obvious that if the Constitution protects the fruits of apartheid while
purporting to knock down the tree, it is preserving important elements

of the aystem rather thon destroying it once and for  alle

The question of disguised or hidden apartheid is not yet direetly on the
apenda, but indirectly it does arise, anl that is in connection
with the question of negotiationss If the Freedom Charter docs not - permit
any form of concealed apartheid, and if as far as the ANC is concerned the
fifth and final constitutional scheme, namely, an anti=apartheid oonstitu
tion based on non-racial democracy, is non-negotinble, what is there
left to talk avout?

Noneracial democracy presupposes a united South Africa governed by the
principles of universal suffrage, majority rule and egual individual
rights. The Freedom Charter adopted by~the Congresg of the Pecple in .
1956 sets out a olear programme born out of South African réality which
could serve as the fundamental document arcund which a; maw Constitution
would be developed. Tt is not easy to imagine the ANC agreeing o submit
to negotiation such declaratione as that South Africa belongs to all who
live in it, or that the doors of learning and culture shall be ocpenede
It is not jost a question of being loyal 0 theses
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sssthousands of patriocts such as [uth who gave their livee in the pursui*t
of the basic propositionst that apartheid must be totally eliminated, and
that the benefits of the new society should become available not just

$0 a small section of the formerly cppressed, but to the people as a wholes
If we are ever {0 cscape from the destructive politics of race, there is
no other solution that hrs any prosaect of funotioning at the practical
levely firet by ending the war; and then by constructing the peace m
geoure foundationss We must end once and for all the essentially racist
idea of South African exceptionalism, that sumehow the South African human
being is different from the human being in other parts of the world, the
argument that demooracy is not for our country. Dut within the basic
framework of the Freedom Charter, and with a view o making its principles
the property of all the SBouth African peopleg . there would be many issues '
which could be discussed, for example, the internal structure of govern—
ment, whether to have a Presidential or, Prime Ministerial form of
leadership, what the official languages should be, whepe the country's
capital should be situated. Perhaps more important, negetiations could
play a key role in assisting the transfer of jower from a racial minority
to the people as a wholes Cnee the principle is accepted that apartheid
has 10 he completely dismaontled, and cnee it i= agreed that the only
effoctive and lasting woy to dismantle it is to establish a nonwracial,
democratiec sceiety in a united country, the issue of how to proceed most
rapidly to the materialisation of this solution comes to be placed squarely
on the agendae

The business leadere who recently went 1o Lusaka to meet e ANG,
showed glimmerinss of recognition of this principle, and of the fact
that the time for them to act is now and not latere If their banking and
industrial friends in other parts of the world can impose sanctions on
Pretoria, why not themy and far mose effectively, from inside South
Africa? One does not expect bananas from a mango tree, one does not expeot
the immediate formation of a Congress of Capitalists, nor does one expect
Gavin Relly of Anglo American to pick up an AK and join Umkhonto we Sizwee
Dut he could get the factories he controls to stop supplying arms and
ammuhition to the security forces of the racist regimes fAnd if it is
true that an amy marches on ites stomach, there is nothingees
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evsss 0 prevent Tony Bloom of Premier Milling to cut off the SADF's food
supply, eepecially when engaged in criminal raids into neighbouring
countries or searoh—end-dominate cperotions against the people of the
townshipe inside South Africa.

Once the principle of democracy and majority rule is acoepted, the
question of pregerving the material wealth of the country takes on speoial
importance. For the mass of the people in particular, it would be a bitter
victory if white intransigence meant that the Africa that came back to the
pecple was an Africa in ruins. The people have carned a double right to
gather the fruits of their labour and thoge of their forefathers and mothers,
since the building of farms and railroads were produced over the geueratione
by their sweat, and since the right to enjoy theesc facilitiec will have
been won by struggle and sacrifice. The whites, as ordinary and equal oiti=
zens of a new South Africa, would obviously wish to continue as much as
possible to maintain the living standards  to which they have become
acoustomed. But it would not only be a question of preserving the sky-
scrapers and hotels. Escalated and bitter racial conflict would leave
further and deeper scars in the minds of all, that generations of efforts
would not easily erasce Perhaps this is the vital theme. The towers
and railroads could be re=built, but the already profeundly ruptured
human relationships could not stand even further $rauma. Finally,
it would be in the interest of all to create as rapidly as poessible
a new South African state whose representatives could hold their heads

the United Nations and other international bodies, that could trade
freely with all the world and, with heads high, send out to and receive
sports and cultural groups from all over the globe. In cleansing South
Africa of the stigma of apartheid, all its people will benefite

In that sense it is the historic destiny of the oppressed people in
liberating themselves to liberate the whole country and to enable it
at last to take its place with pride amongst the community of nations,



