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Historic meeting on SA law 
THE idea of a law
yer's conference 
on South African 
issues first arose 
at the Dakar con
ference in July 
1987. Dr Van Zyl 
SlabbertoflDASA 
lent his support 
and after many 
meetings both 
here and abroad, 
and a lot of prep
aratory work , 
some 30 South Af
r ican lawyers, 
mostly Afrikaans 
speaking acade
mics, met wi th 
members of the 
ANC (mostly law
yers by training) 
and wi th some 
Zimbabwean le
gal academics and 
lawyers in Harare 
from 31 January 
to 4 February. The 
occasion was for
mally hosted by the law faculty of 
the University of Zimbabwe. 

On the agenda appeared issues 
such as the basis of private law, the 
land question, the administration 
of justice, legal education, labour 
law, customary law. the role of pre
cedents and several constitutional 
law matters. A number of papers 
dealing wi th the socio-economic 
and polit ical context of the law in 
South Africa were also delivered. 

Why such a conference? It is no 
exaggeration to state that South 
Africa experiences a crisis and that 
the legal system and the courts are 
deeply involved in this. The law 
and the courts, together wi th the 
executive, are increasingly used as 
the instruments that have to prop 
up the present system. The result is 
that their credibil ity and legitimacy 
have already begun to suffer. At the 

(Left to right): Prof C. Lubbe of the Faculty of Law at Stellenbosch 
University; Prof Marinus Wiechers of the Law Faculty at UN ISA; Mr P. 
Maduna of the ANC and Prof Dawid van Wyk of the Dept of Constitu
tional Law at UNISA. 

ANC constitutional guidelines 
highlight of debate 

same time, however, it is argued by 
many that the courts and the law 
wi l l have to play a central role in a 
post-apartheid South Africa. Many 
critics of the present state of af
fairs, for example, argue in favour 
of a bill of rights and for judicial 
review as part of the solution. But 
can such concepts simply be grafted 
onto the existing system? 

A thorough understanding of 
''apartheid jurisprudence", as one 
ANC participant called it, is first re

quired before the 
scope of the prob
lem and of there-
medial action wil l 
be realised. It is 
also of particular 
importance that 
those involved in 
the teaching of 
the law take not
ice of these deve
lopments and that 
they direct their 
research and 

g teaching to the 
S problems existing 
S in our society and 
I especially as they 

are experienced 
by the majority 
of the population. 
The danger exists 
that teachers of 
the law as well as 
the profession ca
ter pr imari ly for 
the sophisticated 
needs of the se
lected few. 

The experience of a country such 
as Zimbabwe is of particular inte
rest to South Africans. It has gained 
its independence only recently and 
after a protracted armed struggle. 
What has since then happened to 
the legal system, especially the 
Roman Dutch heritage, and to the 
courts and the profession? How do 
whites and blacks l ive together 
now? Has there been reconcil iation 
between the people of Zi mbabwe? 

The value of a conference of this 
kind is inter alia that it exposes all 
the participants to the views of the 
other side. One learns about expe
riences, fears, standpoints and de
sires to which (through the effect 
of apartheid) one is normally not 
exposed. If the future task is to build 
a new society, as it inevitably wi l l 
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Harare: 
debate 
must 

go on 
be, it becomes crucially important 
to have meetings of this kind. It is 
already an important sign of hope 
that people are prepared to engage 
in this type of activity. In a divided 
society the opposite can qu ite easi
ly happen — as it has happened be
fore in many other countries. But it 
is also important to realise that time 
is of the essence and that the danger 
of increasing polarisation and vio
lence is a very real one. 

The discussion of a future consti
tutional dispensation produced one 
of the highlights of the conference. 
Those of us who have attended the 

meeting in Dakar in (uly 1987 could 
this time notice the progress and 
the refinement with respect to issues 
such as a bill of rights, judicial re
view, protection of human rights, 
the independence of the judiciary 
and a multi-party system A serious 
debate about these matters have in 
the meantime taken place within 
the ranks of the ANC and their con
stitutional guidelines have recently 
been published. 

We could, however also come 
to understand that constitutional 
devices do not provide final ans
wers in themselves. They can never 
be divorced from the relevant poli
tical context. If. for example, white 
South Africans would focus exclus
ively on minority protection through 
a bi l l of rights as their only future 
guarantee, the unfortunate result 
can quite easily be that they are 
again being singled out, instead of 
becoming part of a new nation. The 
expectations that black South Afri
cans in general entertain must be 
squarely faced. New economic, so
cial, educational and other needs 

wi l l have direct implications for 
existing apartheid privileges and lor 
future patterns of state spending. It 
was the belief of many of us that 
the early creation of a "rights cul
ture" is very necessary — not only 
to cope wi th the oppression of the 
present system but also to assist in 
the transitionary process and to 
strengthen democracy afterwards. 

Questions such as land, the use 
of violence and the academic boy
cott produced intense discussions 
and sometimes different viewpoints. 
On certain issues, such as the in
dependence of the judiciary, adap
tation of the stare decesis principle 
and the future role of customary 
law viewpoints could be largely re
conciled. On many other issues it 
became clear that further study is 
necessary. Examples of the latter 
are prisoner of war status for ANC 
members charged in South African 
courts, the death penalty and the 
freedom of the press. 

The usefulness of a conference 
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tu i h in t h * c » n nol limited to the 
lormal discussion*. W e h * d c « r o r -
iun«v few nunv private d * u * ^ 
meet»ng» * * i h *l«(rf<i«ui* trurn 
counbiu* covering the whole ipec 
b u m I m m Cuba, 1 raq. the CDR «nd 
India to all the W b W n counting 
represented lherr». l l w inkwest 
thentn in the i<mhtr#rKfl wa> i t M k 

iOg, «tp«Kh**Y W i n t t the h * | V 

ground of Cheoff n d pofcc v 10 b o v 
eott the South AfrH*n govrt hnwnt. 

The inter**! >n South A h k J , the 
riwittf ic understanding o* i b prob
lems and the general d r u n * *f»r •* 
peaceful tulut ion stood In start 
4 i r t r t 10 imnt ul lh» tauT n w V 

T h * u n h i d i n g a d d r r u w » de
livered bv Chief k » i i t * Dumbu 

tshena. H i l account of t r w b a t k r v 
cord At ihe Zimbabwean courts and 
hik OTfr tuusonlheneed to protiKt 

the ind ivdu t l against ••*• * u o * 

wcsjld h m f n M w u m f m » w a South 
Afr i ian O n e cuufcJ not. huuvucf. 
mi t t the iromj That tery MirecrflhaC 

is being practised ai prnent 
During o n * o l Ihe preparaloiy 

metmngt prr t inling the * u o r e / i * * e 
I hud to expla*> its purpose to a 
>r^i"*T mi*fnlw <il t h * 7Jml*ilfM»iifi 
Mtminitbation He wot scr> sup
portive of the idea and mentioned 

that black and white ?imbaw*»m 
n e w * wodn* l togrtht* i n tu i h a 
AMIlni i b**«»* their inrftfw orient e . 
H# encouraged us IO l e * n from 
the* experience and to start build* 
i n g o t * new nation and w i * * v n o w . 
Hooftul lv (h»* COfttarerKC nude a 
contribution r> dits regard 

Gerhard trasmui, 
r .•: • Public law ' i the 
Lnhen i t i - ol Slrllenbosch 

wtfh ifce MViikfi** oJ A/iricc: Mr £ iVfihw^gagit* 
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F ina l c o m m u n i q u e f r o m law c o n f e r e n c e 

Consensus on negotiated 
end to apartheid 

I M I participant* to the? Lawv*rV 
ConfvNiww in rlamre urun^musS 
Agreed to the tal lowing larnmu-
niqoe 

The conlerence was officially 
n (he 7 i m K i b * * a n Min

ster iA JuttiCfl Legal and Partu-
mervtorv Affj in Mr Emmerson 
Mnangajtwa * h » " * d that it would 
idler P V opportunity lor l * *v * 
Ae»o J f r trequenl >> tntcJted i A ( U V 
damental decttion-ouLtric io<orv 
lei^wl, m a rKuni * . m » ™ prol)le*nj 
r M m g South Africa. %ui It a* i u 
Lrjniipon tvom jo^rthctd 

hep j f t f tvunb agpeed :ti.-( s.-.r -. 
Africa w p M tht* fr ip of a 
tooted CMli , vrf>to% i M i r d i tu it> 
eftxl j n d roniMuuoruJ *>«eni It 
* » further agreed r+ut t t * Irgal 

W hat 1 F»^|«*w|*Mv (•• 
l>arti(4UPP in hringinj atout a n r r d 
(othcfV ,4eoiolaparihetd.<Aeachii 
r he lundaiweoui cau w of t hecrwn 
The coAler^nr f nKti^nthtKl thai 
awv<*t ha>v an Added reipms 
ibtlrlY P> counter t h * u v of the 
egal i>T*f*rx and in parpculir thi* 
Wivr i ' * ' «*•*(•***•'* in iirdw to « v 

irrrich j fUrihr id-
thrtontctcfKCditdmKd J «*ilr 

rangv ur I U U L I |wr t *A lng l o ihr 
role 0* Li * belore as well a t arte* 
I h e beginntng of the transition 
period hixnap«TtKtidUjpobt tvart-
hard South A m t a . The hitft point 
of the conference » » t h e ccmen 
M i * reached o n the n m ! (or a n m 
« io t l i tu i icn j l ordf«r a imt iTut ie 
bill o i r « h t i and j n independent 
ludtciary 

Recognising thai 0a | ANC rirptv 
w i t u a t u h t u n t i j l con>tiiumc> 
HiuSnSciiJChAtr<4 and m u « there* 
(car u m m M l l v he included -n | lw 
prixixdirttirciTchungr. ihtrptutici 
ptuib Commended I h i ANC *orput-

i ru j forward fo* ditcowcrt i t * draft 
crmsli tut ional guio>l irw« lor a 
damooatM, South Afncdn 1 h « c 
guidelines w e e indiiperrwbW in 
reactwtg (he cctfaeniui reached 

frnftliatis w-i* |fut on ihe ne«tl 
lea l l v a a j e m n of a united, demo 
crane and non rjcia' i U K pred*-
coteii upc*i a universal frarK***e 
and a mutti-pavl> pcajt iul i > « v m 
I h e quni iOA or cr oatum andequa-

Able diiinbutjon of weohh m well 
tn f h * norwat ia l f ecWnK*T" in of 
land A at a wrJijrtt U « i ( r n * chv 
c u » i o n C o n u n t u s n a t reached 
i K i t three W D a need lo create con* 
dilttint in Htui~h nil S<"jlf) Alrtc^n* 
H O U U enfov full and aqual poMi-

c J , economK. socul and cultural 
nght* 

T 'H J i in i f i ' t in i' »r>i'tw»d t ^ ut)t 
e n O lor a negoiialud ond Iu * > j f l 
M i . i and recogrklted j v an undem 
able laci the nature and t * a l rofe 
of thw ANC m thi* p i rxe t t The 
panic ipanit envtha&ocd that u -. 
unbanmng o# (he <AHC and Other 
[>• -M* j l i ^ ^ m i w t m m and p m c n » . 
UV '(rUttIC ul all p o l i U al pf ruxwiv 
the return e> all exiict and I tv i l rnul -
ian>H»ut c iwi l ica i of al l violence by 
the state and all ochre nartief in 
totted, are essential in this ragard 

The parPcipanb evressed their 
profound nMtnuoV i o I D A ^ A the 
CoWIComtor i farmtiusi ihuFrind 

nch Iben SbTtung and the faculty 
o f law o l Ihe University of Z m v 
bahwe (or i j ( i U l a i ^ the conn* 
rhCT1 
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