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THE Chiawelo clinic in Soweto perfurmed
1 600 successful abortions between March and
December last year, by-passing the giant Chris
Ham Baragwanath Hospital which carned out
1 230 abortions during the same period
According to Chiawelo clinic matron
Nomvula Zwane, the number of abortions per-
formed at the chinic “escalate every month”™
The first 36 abortions were performed 1n
March at the clhinic after the passing of the Bill
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patients ncreased each month “It's getting
higher and higher every month,” Zwane said

In October the clinic performed 216 abor-
tions Besides the Chris Ham Baragwanath
Hospital, Chuawelo chinic 1s the only mstitution
in the Soweto area which can terminate preg-
nancles

Statistics provided by the hospital’s
spohesperson Hester Vorster show a fluctua-
tion 1n the number of abortions carried out
from February until the end of November with
4{2{3 abortions, performed in February
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Spermicides: average failure rate 21%
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Side-effects melude headaches, acne,
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o depression

REly, 1 The min1-Pill 1s a progesterone
LR based pall with no oestrogen It works
i by changing the Iining of the uterus
which prevents the implantation of an
! embryo Doctors tend to recommend
the mmi-Pill to breastfeeding women
because 1t does not cause 3 drop 1n the

amount of milk produced
Health risks and side effects melude
ectopic pregnancy, ovarian cysts,
weight gain, and menstrual cycle das-

Gervical cap: average failure rate 18-36%

Spermicides prevent pregnancy by
killing sperm so that none can reach
and fertilise an egg Scientific studies of
spermicides show failure rates rangimg

The cervical cap 18 a smaller version of

the diaphragm, made of shightly thicker
rubber and fitted by your doctor

from zero to 50% for typical users

For effective contraception, correct
timimg and placement are crucial The
spermicide must be used every time
n}tercnurse OCCHIX'S

All spermicides must be reapphed i
mtercourse is repeated Spermicides
have been known to cause allergy and
rritation 1n many women

Some benefits are that they may be
purchased without a preseription, cost
relatively little, and may guard agaimnst
some types of infection

Gondoms: average failure rate 12%

Although condoms have been 11 use
simmce ancient times, Casanova was the
first to popularise their use They were
at first made of linen or animal
mtestines, but with the advent of vul-
canmised rubber m the 1840s they took on
the name “rubbers” and were mass pro-
duced

There are many types of condoms
avallable, most are made of latex rub-
‘ber, but some are made from
polyurethane or even animal tissue

The cap, held 1n place by suction, 1s
partially filled with contraceptive jelly
or cream and then inserted so that 1t

coversthe cervix

Confraceptive sponge: average failure rate
18-36%

The contracepfive sponge 1s a small,
disposable sponge that already contains
spermicide

The sponge should be moistened
with water (not saliva) just before
mserting, then placed over the cervix
Once m place, 1t provides protection for
24 hours, ne matter how often you have
miercourse

IUD: average failure rate 10%

The intrauterine device, or IUD, 1s a
small plastic or metal device that s
placed mnside the uterus by your doctor
It can stay there for an extended length
of time

The IUD causes mflammation of the
uterus, preventing implantation of an
embryo and making 1t more difficult for
sperm to enter To make the IUD more

furbances

Norplant: average failure rate 0,1-9%

Norplant 1s a progesterone impiant,
consisting of s1x small plastic rods
These are surgically placed under the
skin of the upper arm for up to five
years, during which time the rods slow-
ly release progesterone mto the body
Effectiveness varies with the
woman’s weight and by the length of
time Norplant 1s used Heavier witmen
can expect more failures as can users
who have had the implant for several
years The mechamism for action 1s the
same as that of progest pills
Common side effects melude men-
strual disturbances, headaches, acne,

welght gain, nausea, anxiety, hair loss,
and ovarian cysts

The Depo-Provera injection: avera
atog o ] ge failure

Pepn-vaera, also known as DMPA or
the shot,” 152 highly-effective prog-
estin mjection given by a doctor every

{“natural skm”)

They may be lubricated, ribbed, or
treated with spermicide, and can be
bought without a prescription

Condoms are convenient and easy to
use They can help prevent partners
from giving each other sexually-trans-

mitted diseases

three months, although mfert
lastup to a year - ity may
Common side-effects melude
headache, weight gain, nervousness
and menstrual irregularities Othef
possible adverse effects mclude dizzi-
ness, aliergy, depression, and ovarian
cysts
Adolescent users, especially, have
been found to experience a significant
loss of bone density Those worried

effective, some contain progestin
The IUD cartries with 1t a number of

ser1ous health risks which have caused
many firms to stop distribution f
These risks mclude pelvic-inflam-
matory disease, permanent infertility,
ectopic pregnancy and even death
Because of the risks to fertility, doctors

Female Gonnoms: average failure rate 21%

The female condom 18 a thin
polyurethane sheath with two soft rings
at each end. One ring, covered with the
polyurethane, fits over the cervix, act-
mg as an anchor

Because the condom 1s not made of
latex, 1t 18 not susceptible to deteriora-
tion when used with oil-based lubri-
cants and 1s less likely to break

It can be 1nserted up to exght hours
before 1ntercourse, but should be
removed immediately afterwards

Diaphragm: averayie failure rate 18%

The diaphragm 1s a soft rubber or latex
cup that must be fitted for size by yvour
doctor Spermicide 1s applied o the
diaphragm, which 1s inserted to cover
the cervix
If mtereourse is repeated, coniracep-
ti1ve eream or jelly should be applied
each time This 1s inserted with a spe-
cial applicator while the diaphragm 1s
still i place

ek .

do not usually recommend the TUD to
women who have not had children !

Oral confraceptives: average failure rate
3-8%

The process of ovulation 1s directed by
hormones Oestrogen and progesterone
are two hormones whach direct many of
the processes surrounding the men-
strual cycle

Artificial analogues of these have
proven an efficient form of birth con-
trol To prevent pregnancy, a woman
takes a pill daily which contains both c?f
these hormones
This 1s the combinmation pill, or smm-
ply “the P1ll ” Oral contraceptives also
have some rare, but sericus, health
risks associated with their use, espe-
cially among smokers, these 1nclude
abnormal blood clotting and heart
attacks, cancer, and gallbladder dis-
ease

about osteoporosis
2bout p should avoid
Some studies indicate that Depo-
Provera increases the chances of cervi-
cal cancer and breast cancer and can
also cause haemorrhaging After 30
years of scrutiny Depo Provera 1s now
approved by the FDA 1n the US

Sterilisation: failure rate: 0,4%

Surgical sterilisation 1s a very effective
way to achieve permanent infertility
In women, the process is often referred
to as “tymg the tubes”, but m actuality
the fallopian tubes may be tied, cut
clamped, or blocked |
This serves to prevent sperm from
Joiming the unfertilised ege The draw-
backs are that 1t requires exacting
abdominal surgery and anaesthesia
both of which carry health risks ’
Surgical complications Include
Infection and uterine perforation
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SPECIAL WHITEH
Most doctors a% EME state

hospitals refuse to do abortions and
many are breaking the law by not
referring patients to other doctors.

These are the findings of a study conduct-
ed by Harvey Ward, senior registrar of
obstetrics and gynaecology at Stellenbosch
University medical school and Tygerberg
Hospital

Dr Ward says the doctors shounld be
aware they could hable for legal action by
women they refuse to see as emergencies

The study 1s the first to determine doc-
tors’ attitudes to abortions since the Termi-
nation of Pregnancy Act became law 1n
February last year.

Dr Ward found only a quarter of doctors

I"*.,f
J%{ h Hhﬁt;!{ -
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who responded were willing to comply fully
with the law

He said he was concerned that a namber
of doctors were refusing to refer patients
elsewhere “Thisis  ilegal Doctors should
be 1nformed by official protocols that they
are open to medico-legal action by women
they refuse to see as medical emergencies ”

Dr Ward sent questionnaires to 308 doc-
tors at 31 Western Cape medical institutions
designated by the health mmaister to do abor-
tions Ofthe 308, 55% responded

The response 1s considered good by
statistical standards

In the first five months after abortion was
legalised, an average of 10 abortions a day
were performed 1n the Western Cape and 81
nationally Most women seeking termina-
tions were between 20 and 29

In his Budget speech this week, Finance

i o i i R i

defy abortion law

Minister Trevor Manuel saxd 15 545 women
had had abortions under the new law so far,
compared with 2 599 legal terminations in
1996 under the previous law

Dr Ward said that although 25% of his
respondents were prepared to comply fully
with the act, another 25% were prepared to
do abortions only under certaimn conditions

“Twenty-five percent mdicated selective
compliance, stopping at counselling, inter-
viewing and examining only ”

A quarter of the doctors who refused to do
abortions also admaitted they did not refer
the patients to doctors who would, and 14%
of those refused to see patients at all

If a health worker - a doctor or nurse —
refuses for reasons of conscientious objec-
tion to help a patient terminate a pregnancy,

Topage 2

E‘Illl

From page 1 @5; *

he or she 1s required by law to refer the
pafient to another health worker who can
help.

Few doctors indicated they were pre-
pared to terminate pregnancies after 12
weeks for adverse socio-economic reasons,

“even though this 1s probably the most com-

mon reason for women wanting abortions”
“Only 32% of respondents indicated they

would be willing to do an abortion for socio-

economic reasons

He said many of the dociors did not want
abortions performed at their hospitals and
11% dad not want them done anywhere at all

Women rned away as hospital doctors defy abortion Iaw

“At tertiary institutions, 75% of the
respondents felt that separate abortion
venues and staff would be preferable More
than half the medical officers and general

practitioners felt the same ™
His study also showed a significant lack

of training 1n basic abortion procedures and
counselling skills

F!
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birth due to
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The Mlnlstry of Health aims to
| -reduce’ mortality by half by 2000

: ‘By Charity Bhengu

ODAY'S FAILURES 1 addressing
issues around reproductive
healthcare, combmed wath
~ societal pressures on women,

are some of the factors leading to
maternal deaths, health experts said
thus week -

The Ministry of Health said out of
an estimated 100 000 deaths in the
country a year, about 450 were related
to pregnancy.

The figure excludes women who
died of unreported abortions, who
became 1t after gaving birth and those
who were killed during pregnancy

Dr Eddie Mhlanga said. “Some of
the deaths could be prevented 1f barth
and the status of women were taken
seriously.”

The munsstry recently launched a
Maternal Death Notification that aims
to eliminate maternal deaths by causes
that could be grevented -

awareness about the importance of

" reporting maternal deaths

Mhlanga said “Our objective 15 to
decrease the number of maternal
deaths by the year 2000

A National Commttee of
Confidential Inquiries into maternal
deaths will help us gather the neces-
sary information to achieve our goals”

The World Health Organisation est1-
mates that about 585 000 women, one
evéry minute, die every year from
causes related to pregnancy worldwide

Some of these maternal deaths were
related to teenage pregnancies

The risk of dying from pregnancy-
related causes 18 twice as high for
women between 15 and 19 and five
times ugher for girls under 15

Adolescent child bearing has con-
siderable health risks such as mfection,

;Jmalnutrition, delayed or premature
“labouz, ruptures in the birth canal and

death-for mother and infant
These risks are even greater 1f pre-




Unit to prob
Josey Ballenger %37)

THE Medical Research
Councill (MRC) has es-
tablished a research umit
to investigate why SA’s
mfant mortahty rate is
four times higher than
that of countries with
comparable economies
— when “easy, cheap” so-
Iutions to mate and
mfant health problems
are available,

“We have found there
are many conditions
which are readily treat-
able and preventable,
but which are still mayor
causes of severe compli-

tions“and deaths, par-
ticularly at peripheral
clinics and district and
regional hospitals,” Prof
Bob Pattinson said at the
umt’s launch at Preto-
ria'’s Kalafong Hospital
yesterday

“Infant mortality
SA. 18 unacceptably high
and requires detazled in-
vestigation as well ag sm1-
entifically based plans to
alleviate the situation,”
satd Pretoma Univers:-
ty’s medical school dean
Deon du Plessis.

Pattinson said syph-

lis claimed the lives of.

10% of babies who died

g a%gh | f%ljg geath rate

8

i rural areas in SA,
while the disease was
easy and cheap to screen
for — and easy to treat,.
Problems 1n labour,
which can often be 1den-
tafied and prevented, are
responsible for 30% of
deaths of newborn ba-
bies in nonurban areas.
Pattinson, of the um-
versity’s obstetrics and
gynaecolo depart-
ment, will head the un:t
with the paediatrics de-
partment's ProfIan Hay
Unmit research sites
will include Mamelods,
Hammanskraal, Wit-
bank and Middelburg
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Botched back-

Geneva-— Each year about 20 million
women around the world risk thelr
lives by having unsafe abortions,
according to a United Nations health
dgency report About 80000 of those
womendie iaoe.. a7

. “Ifa ﬂcEmew.mwcaH and desperafte
enough she will get a back-street abor-

street abortions kill 80
(237D ARG 21B[78

tion, a botched abortion,” said Dr Jerk- anti-abortion laws were linked to high-  accessible contraceptives and free abor-

er Liljestrand, a specialist at the World  er rates of tinsafe abortions and mater-  tlon services but has the lowest abor-

Health Orgamsation (WHO) nal deaths “Contrary to common @ tonratein the world, it said

The UN agency said if compiled the  belief, the legalisation of abortion does And Barbados, Canada, Tunisia and
study to promote safe motherhood, the not necessar 1ly mmcrease abortion Turkey all changed their abortion laws
theme of this year’s World Health Day rates,” the reportsaid ., | to allow for easler access without

' on April7,notto advocate abortions .. ;xTheN etherlands, for example, hasa ~ 1ncreasing abortion rates, the report

Bt 1t sa1d 1t found evidence that  non-restfictive abortion law, widely said —Sapa-AP

i1
i

o
3

000 women a year

ﬁ
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Probe to fp
infant

By Mokgad: Pela

NEW research unit
focusing on maternal
and child health has
been set up jointly by
the Umversity of Pretona and
the Medical Research Council
The unit will investigate why

known solutions to health prob-~

lems affecting pregnantiwomen
and infants, particularly-1n- rural
areas, are not bemng 1mplement—
ed

It will also research ways 1n
which effective healthcare
strategies can be introduced

The vestigation wiil be
headed by Professor Bob
Pattinson of the University of
Pretoria’'s  Department of

Obstetrics and Gynaecology,
who will work 1n collaboration
with Professor [an Hay from the
Department of Paediatrics
Based at Kalafong Hospital
in Pretoria, the umt’s research
sites will 1nclude Mamelods,
Hammanskraal,
Mlddﬂlbm_g:r s
“South A‘Trlca s 1nfant mor-
tality rate ‘ls four times higher

than that ﬂﬁ,tnuntnes with com-,,
- .parable ecofiomies How i{:.fm'i i

be that syphulis claims, the l1ves
of 10 percent of 'balgles who die
i rural areas i South Africa,
when this disease 15 easy aid

cheap to screen and easy to,

treat? -
Similarly, problems *-1n
labour, which can often be jden-

aths @

Witbank and-
H 3 Major causes of severe compli-
""-:...

i

ClIS

tified and prevented, are respon-
sible for 30 percent of deaths of
newborn babies 1 non-urban
areas,” Pattinson said

“We have found there are
many conditions which are
readily treatable and pre-
ventable, but which are stli

cations and deaths, particularly
at perigheral‘ ehinics, and district
and regmngﬁmsgltals .

BT

wl A et

“We Wil Be’ exploring ways
tcr introduce effeetive intérven-
tmns and hope to- fﬂrmlﬂate

pmpnsals for healthcare ‘sfrate- .

gies based on research results,
which can be implemented by
provincial and national health
authorities and health workers;”

he said _
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| . “Campaign for
safe pregnané
(a3 ghaney

Jo alle
BB & |
THE World
ganmatmn launched g
afe Motherhood yester-
day campaign in an,at-
tempt to cut the mater- :
nal mortahty rate in half
by 2000. -
At a Pretona fundction
to mark World Health
a—

Day yesterday, orﬁaﬂis
tion offictals an lﬁl
wicy

i —

| health experts said
regretted the fact that

o

| pregnant women were
, most vulnerable to death

in developing countries,
including SA. -
Welile Shasha, thé or-
ganisation’s liaison Hffi-
cer in SA, said that of
200-mmilion pregnancies
a year throughout the
world, a minimunr' of
585000 resulted '2in
death, meaning an sver-
age of 1 600 women died
daly from complications
of pregnancy and child- |
birth. The majority of
these deaths occurredin |
‘sub-Saharan Africa‘and |
Asia, Shashagaid, ., |
The maternal mortal-
ity rate per 100 Q00 live |
births ranged from 27in
developed nations to 870
in Africa translatingjnto |
|
I

or a one-in-16 nisk of dy-

ing of pregnancy-relited
causes. -4

i+
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Abortion
SUCCEsSes

Q][CPme dﬁ \

41938

ANSO THOM

JOHANNESBURG A total

of 27 452 legal abnrtmns :

have been performed in’
South “Africa, since the
implementation of the Ter-

mination of Pregnancy Act™

more;than a year'ago,
resulting Imn a phenomenal
decrease 1 maternal
deaths caused by backstreet
o1 i]legal abortions

Gauteng deputy direc-
tor of maternal health Ms
Thandi Chaane said yester-
day that in Gauteng alone,
where 13 508 legal abor-
tions have been performed
since February last year,
septic (backstreet) abor-
tions used to be the third
highest contributor to
maternal deaths

The vast majority of’

women who upted for legal
aborfions were married
and over the age of 23.

“We'are monitoring the
situation and there'is evi-
dence that the number of
backstreet'abortions has
reduced dramatically,”
Chaane saxd,

Chaane said that, ]uclg
ing by the number of abor-
tions performed, 1t was
clear that “this service was
long overdue”

Gauteng has been the
forerunner 1n the imple-

mentation of the act, with

22 institutions prowdmg
Services

* Chaane said Gauteng

was.aiming at having all
abortions of pregnancies
up to 12 weeks performed

at primary health’ care |
' level. I an effort to allew-

ate the backlog, more cen-
tres would be opening

X
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ANSO THOM

N JOHANNESBURG: A total
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) of 27 452 legal abortions

have been performed in

South Africa since the

‘ implementation of the Ter-

menation of Pregnancy Act

more than a year ago,

resulting in a phenomenal

decrease in maternal

deaths caused by backstreet
or Ulegal abortions

Gauteng deputy direc-
tor of maternal health Ms
Thand Chaane said yester-
day that m Gauteng alone,
where 13 505 legal abor-
tions have been performed
since February last year,
septic (backstreet) abor-
tions used to be the third
highest contnibutor to
matermal deaths.

The vast majority of
women who opted for legal
abortions were married
and over the age of 25.

“We are monutormng the
situation and there is evi-
dence that the number of
backstreet abortions has
reduced dramatically,”
Chaane said.

Chaane sad that, judg-
ing by the number of abor-
tions performed, 1t was
clear that “this service was
long overdue”

Gauteng has been the
forerunner in the imple-
mentation of the act, with
22 mnstitutions providing
Services

Chaane said Gauteng
was aiming at having all
abortions of pregnancies
up to 12 weeks performed
at primary health care
= level, In an effort to allevi-
ate the backlog, more cen-
{res would be opening.
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Older women opt for abortion

Statistics show social factors play biggest role in decision to terminate

By Anso ]‘nnm
Health Repnrter

\ost women opting for

legal abortions are

mothers already over-
burdened by a large family and
struggling financially - and not
@s‘l%gers, as widely accepted.
2%This emerged this week
With. the release of country-
wide statistics on abortion,
dealing with the period smnce
the implementation of the Ter-
mination of Pregnancy Act
more than a year ago.

Dr Carol Marshall, the Gau-
teng Department of Health's
chief director of heaith pro-
grammes, sald the fact that
18 297 of the 27 452 women who
opted for abortion were over
the age of 18 indicated that

of social reasons, for instancea
mother who can’t cope with
more children.”

Marshall said it should be
borne m mind that pregnancy
in a teenage girl was not always
a disaster. She admitted that
the low number of teenagers
opting for abortion could be an
indication that they were un-
educated and not aware of the
facilities and services available
to them.

“Some young girls don’t
Imow about abortion, but we are
marketing prevention of preg-
nancy among the youth, rather
than abortion,” she added.

Marion Stevens, policy ana-
lyst at the Women’s Health Pro-
Ject, said older women knew
exactly what was happening to
them when they fell pregnant,

(373)

id that, in some
cases, Inaccessible health ser-

vices and unfriendly health
workers contributed to teen-
agers’ reluctance to mquire
about an abortion. She believed
that the need for abortions lay
more with teenagers than with
older women.

Doctors for Life president

Out of 27 452
patients,

18 297 were
over 18

years old

Dr Albu van Eeden claimed
that research in the United

pregnancy

Aoy
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who wanted an abortion would
not go to a local hospital.

Thandi Chaane, Gauteng De-
partment of Health deputy di-
rector of maternal health, said
there had been a “drastic de-
crease” 1 backstreet abortions
since abortion became legal.

Van Eeden said women opt-
ed for backstreet abortions “be-
cause they might meet a
friend’s mother or father work-
ing at the hospital”

He said counselling was not
up to standard and that coun-
sellors were uninformed.

Paul Cornelissen, managing

director of Marie StopesSA -a )
family-plannming organisation -

that performs abortions - said
they had also found that most
women who chose ahortion were
older. He attributed this to the
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contraception was farling, while teenagers were less in  States had shown that 96% of fact that teenagers werelesssex- [
¥ Most women who opted for touch with therr bodies and women had opted for abortion  ually active than older women. [3¥
legal abortions in Gauteng sexuality for the sake of convenience. - Socio-economic factors, such Y
were found to be over the age of “A teenager might not know He said the legahisation of asawoman already having sev- | %
25 years, and married. she was missing her menstrual  abortion had not resulted ma  eral children, contributed toan | ¥
“A large number of abor- period due to the fact that she decrease m backstreet abor- 1ncreased demand for abortion | ¥
tions are taking place because  was pregnant.” tions. Van Eeden said a “girl” among older women, he said %ﬁ
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‘Registration of drug urged

Jnsh:v Ballenger

THE registration of a stomach ulcer
. drug for the purpose of “ripeming the
' CEeTVIX —— ch induces labour or
 abortion — was advisable to encourage
more ethical use, the health depart-
'ment’s director of maternal, chald and
. women’s health, Dr Eddie Mhlanga,
said yesterday

' However, Mhlanga said 1t appeared
,unlikely that the owner of the drug
swould want to take the politrcal risk of
'registering a drug for tﬁe express use
of inducing abortions,

' Medicines Control Council chair-
,man Peter Folb confirmed the compa-
ny did not want this, and that the coun-
' cil could not overrule the firm’s wishes

. The drug 15 not yecommended for

237
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use by pregnant women as 1t contracts
the uterus and could expel a foetus at
any stage of development
Mhlanga said public and private
bospitals iad for years used the drug
— and cther “ripening agents” — to as-
s1st 1n dehivery and mn termnation of
pregnancies, but warned that neglh-
gent or unsupervised use could lead to
severe, even fatal, complications
Health experts said it was common
practice mn SA, as elsewhere 1n the
world, for doctors to preseribe or ad-
mimster a drug “off label” (for purposes
other than that which 1t 15 registered
for) as long as they took responsibility
for éts effects .
peaking 1n his capacity as a gynae-
cologist, Mhlanga said the drug should
be used m supervised combination
with other drugs or pro-
cedures as it was “not ef-
fective alone” A woman
could suffer or die from
excessive bleeding, infec-
tion or other: complica-
tions and, if the foetus
was not terminated, 1t
could cause congenital
malformations
Folb said that the
counc! had during the
past year authorised the
use of the drug in the
cervix under strictly con-
trolled conditions "
The Saturday Star re-
ported at the weekend
that many women were
prescribed or illegally
| obtaiming the'drug and
performing “do-1t-your-
seif” abortions at home,
without supervision or

after care
D qlg Iclﬁ \
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Over 26 000 legal abortions last year
By CLive S "1?’} perform ﬁborﬁnns Nnow num-

ber 349 countrywide.

Legal abortions in Sout% There are 122 such clinics
Afica last year totalled 26 401\‘1'1;1 Gauteng and 55 in Western
Health Mnister Nkosazana ape
Zuma has told the Natlonal(/_) Sixty such clinics operate
Assembly \111 KwaZulu Natal, 42 in Nor-
~ Monthly abortion fi ern Province, 24 in North
ranged from fewer than 2 000 . West, 21 in the Free State, 151n
to.more than 3 000. Mpumalanga, seven in East-
. Health mstitutions auth ern Cape and three 1n North-

rised by the department to rn Cape
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Josey Ballenge

25 1915/98
THE right to abortion will face 1ts
first legal challenge next week as
the Reproductive Rights Alliance
and the Commission on Gender
Equality join state parties 1 de-
fending the Termunation of Preg-
nancy Act

The 1997 act 15 being contested
by the Christian Lawyers’ Associ-
ation, Chnstians for Truth, the
United Chnstian Action Group
and Pro-Lafe

The alhance and the commis-

LT3

sion’s applications to be co-defen-
dants were successfully granted
last week, Loretta Ferris, the al-
liance’s legal spokesman, said yes-
terday The ongmnal defendants
are the national and Gauteng
health departments and the Gaut-
eng premer s office

The Pretoria Figh Court will
hear both sides’ arguments next
Monday and Tuesday to deter-
mine whether the case should go
to tral 1n the Supreme Court of
Appeal or the Constitutional

Court Cé_ 5?)

! Right to abortion to face first challenge in court

The plamntiffs launched a tnal
action saymg the act mfringed on
a foetus’ right to Iife

“Government took exception to
the summons on the basis that a
foetus 1s not a constitutional right-
bearer,” alegal expert said

The defendants’ other argu-
ments would be that the constitu-
tion did not prohibit termnation
of Eregnancy and that about 10
rights, such as freedom, securty
and reproductive choice, “require
the state to protect a woman’s
right to choose”, the expert said
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that they deserve as full and egual

Abortion Act to be challenged in court =7

Lizeka Mda

he challenge toc South
Africa’s abortfion legisla-
f1on being heard next week
m the Pretoria Fhgh Court
pays little attentzion fo the needs and
desires of South Africa’s women
On Monday, three groupings —
the Chrishian Lawyers Association
of Southern Africa, Christians for

h@u«..v G »m...__%m\m\@w: 1

Gauteng and the Gauteng premier
Their argument goes like thus
“The Iife of a human being starts at
conception Abortion terminates the
Iife of a ruman bemg... ;- . L
“In terms of Section 11 of Act 108
of 1996, everyone has the right to Iife
section 11 applies 10 an unborn
child Section 11 applies to an
unborn chuld from the moment of

conception

that it allows the termination of

human life at any stage after con-

ception and at any stage prior to the

child's birth The Act 1s con-

‘, .sequently unconstitutional and
- 'must be struck down ?

To thas, the Reproductive Rights
Alhance of more than 30 pro-choice
organisations and the commassion
on gender equality, which joined
the case last week as defendants,

the court case 15 timed so that abor-
tion will be an election 1ssue be-
) - cause the case could carry on for
“The right to decide when and - -months \
whether to have children 1s a fun- - “It does not seem feasible that they
damental right of all women Women - . can succeed,” says the Alliance’s
bear the social and economic con- - Cheryl Damon, “because they are not
sequences of having children,” the ~ ;challengmg sections of Act, but the
allhhance said Actinits entirety They cannot expect
“They have the constitutional to wn the case

—-._.n-lll-#lil-l-

-

right to chioose whether or not to ter-

minate their pregnancies
“Denving women the right to

make choices about when and

" “What they will be hoping for 1s
a lot of media exposure, particularly
because their tactic is to use graphic
1mages of the foetus, and use ter-

“The Act 18 1n nwwﬁamﬁmzmq
Section 11 of the Constitution, 1n

Truth 1n South Africa and United
Christian Action — challenge the *
Choice on Termmation ;. -~

of Pregnancy Act
They have brought
the action against the
minister of health, the
MEC for health 1n

ask where women feature 1n thas
equation

whether to have children denies - .minology like ‘unborn babies’, 1n-
women the respect and auitonomy  stead of ‘embryos’ or ‘foetuses’ ™
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- Challenge to abort

he Termmation of Preg-
nancy Act is facing its
most serious challenge
from three Christian
groups 1n the Pretoria High Court

on Monday, on the basis that a

foetus also has the right to hfe,

The Saturday Star spoke to
three women who this week chose

' toterminate their pregnancies and

_ asked them what they thought of

.~ the possibility that abortion

_might be made illegal again

"7 “That’s dreadful,” said 30-year-

; old Kelly Hunter “It’s selfish to

- want to make the act null and

- voud. If you can't provide for your
child, what kind of life is he or she

' going to have?

. “T've decided to terminate my
pregnancy because financially
and mEEuc:m:ﬁw I can’t afford a

- child rmght now Pm no longer

- with the father and I just can’t

© raise thas child on my own ”

As a Christian, Samantha

Smith (20) beheves that groups
should be preaching abstinence
rather than takmmg away a
woman’s right to choose.

“It’s cruel o make abortion ille-
gal, If T couldn’t have an abortion
legally I would have found anoth-
er way My boyiriend and Imadea
mistake We shouldn’t have slept
together and I have accepted the
blame, but we're both too youngto
have a baby now.”

Living with parents -
Marcel Stephens is a 23-year-old
bank clerk with a I-year-old baby
Even though she was on contra-
ceptives, she fell pregnant again.
“I still live at home with my par-
ents because 1t’s the only way I
can support my child I couldn’t
disappomt them again by having
another child Also, I'm m a new
relationship; 1t wouldn’t be fair”
Too scared to tell her parents,
she took the day off work and got

have made another plan

friends to take her to a
state climic. She added:
“These groups should
not be arguing about
abortion, they should
be focusing on how they
can support and edu-
cate women.”

All these women said
that even if abortion
were Ulegal, they would

fo termmnate

This raises a serious
concern If the law were scrapped,
would it not force women, espe-
cially those in rural areas and the
poor, to revert to backstreet abor-
tions and the threat of many com-
plications, even death?

A 1994 study conducted by the
Medical Research Council showed
that an estimated 45 000 women in
South Africa receiwved treatment
at hospitals for complications
caused by illegal abortions every

year. Of these women,
more than 400 died

The Christian orgam-
sations challenging the
act are basig their hopes
& % on section 9 of the Bill of
" ¥8 Rughts, which states that
“ everyone is equal before
the law and has the right
to equal protection and
benefit of the law

“Women can’t make
claims on gender equall-
ty if they aren’t affording
these rights to unborn foetuses,”
says Reg Joubert, a representative
for the Christian groups

“We believe that hife starts at
conception and that everyone, no
matter what age, should be treat-
ed equally We want to take the
focus away from solutions like
abortion as a contraceptive me-
thod. We want to help women to
carry their children with dignity”

The Reproductive Rights Alli-

: Ryt - .
T SRS + .
 RCIE LR U -
..._..m_..w.-.. S
'
v - - . L. T oL a'l
4 - Lo ah - .
L L RN TN [
A, i L -
. e by L
. w o . " A
[] L A 1 L
S . - R
’ , 3 T W e
EE Lo L
- - W e Vet
p L - Sl
---. . ' =

Christian groups’ plea to High Court court next week could mean termination is again declared __wm
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ance’s argument 15 that women
have the right to choose whether
to terminate a pregnancy because
they are the ones who have to bear
the emotional, financial, cultural
and psychological responsibilities
of motherhood

The alliance’s Dr Cathi Alber-
tyn said termination 1s more than
a social reality “Women do not
choose abortion lightly, it 15 a
choice made out of difficult cir-
cumstances

Obstacles

“Gving a foetus rights m oppo-
sifion to a woman's right to
choose sets up obstacles which
make 1t difficult for women to
realise their potential. The act
does give consideration to the
mterests of the foetus

“In the past 1t was only white
women who were able to have
safe abortions Everyone has the
right to make such profound
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Christian groups want ruling oilhplre’gn

Taryn Lamberti

THE Chnstien Lawyers Association,
Christians for Truth and the United Chnis-
t1an Action Group will today ask the Pre-
tora High Court to set gside the Choice on
Termination of Pregnancy Act—a 1996 law
which gives women the rnght to choose 10
have an abortion

The Chnstian groups will argue the act
violates the constitutionally enshrined
right to hie

Reg dJoubert, who represented the
lawyers’ body at a gender debate hosted by
the gender equahty commission I Johan-
nesburg on Friday, said the right to life was

Qe Sl

the “most mmportant right” protected by the
constitution

The Christian groups’ application 18 Op-
posed by Health Mamster Nkosazana Zu-
ma, Gauteng’s health degartment and pre-
mer’s office, the Reproductive Rights Al-
hance and the gender equality commission

The act being contested, which came mnto
effect 1n February last year, provides for
termination of pregnancy on request 1 the
first 12 weeks, on speciic grounds between
12 and 30 weeks, and 1n exceptional medi-
cal cases beyond 20 weeks

Debating on behalf of the Reproductive
Rights Alhance, Cath: Albertyn said in the
first year of the new law 26 406 termina-

JBOTY
101}
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t1ons took place, tearly 50% 1n Gauteng ‘
“The majority of women requesting ter- |

minations were single and over 18
+hirds were first trimester abortions, be ore |

Unit research
were between 20 to 30, unemployed and us-
ing contraceptives at the time of conception
“Ryen at this early stage of the new law,
the profile of a woman seeking a termina-
tion suggests that she 1s dong so for soc1o;
economic reasons and at an early state of
her pregnancy,” Albertyn said .-~
The Pretoria High Court must decidé 1
the case should go to the Appeal Court or

|
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Pretoria - The defenders of legal
abortion have asked the High
Court here to dismiss an
apphcation by pro-life groups who
say the constitution protects the
right to hife of a foetus
Three Christian groups - the Chris-
t1an Lawyers Association, Christians
for Truth and United Christian Action
_ have brought an application chal-
lenging the abortion law
The Mmister of Health, Nkosazana
- 7Zuma, the Gauteng MEC for health
and the Gauteng premier have been
jomed as defendants by two pro-choice
_groups — the Reproductive Rights
Alliance and the Commaission for
General Equality
. The Christian organisations, rep-
resented by Eberhard Bertélsmann,
| claim the Choice oh Termination ot
- Pregnancy Act 1s unconstitutional as
1t violates the foetus’s right to life
They said in court papers the foe-
tus qualified for protection as the life
of a human being started at concep-
t10n and that all human beings were
protected, from conception, under sec-
tion 11 of the constitution
= This states that everyone has the
right to life and that mcludes foetuses
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n a preliminary application
brought by the defendants, Wim Tren-
grove SC yesterday asked the court to
dismiss the case as there were no legal
grounds for the apphcation

Mr Trengrove said section 11 of the
constifution did not protect the hife of a
foetus, as an unborn child bore no
rights under the constitution

Alternatively, he submaitted the
constitution protected a pregnant
woman’s right to terminate her
pregnancy

“The plamtiffs’ claim that the foe-
tus 1s a bearer of constifutional rights
flies 1n the face of a firmly entrenched
principle of our common law that a
foetus 1s not a person 1 law and does
not have the capacity to acquire rights
prior to birth,” Mr Trengrove said.,

The limited protection afforded to
the foetus under the old abortion law
did nét 1mply any recognition of the
foetus as a person 1 law

If that had been the case, killing a
foetus would have constifuted
murder

If section 11 were mterpreted to
afford constitittional protection io a
foetus’s Iife, bortion would be prohib-
ited even when the pregnancy consti-
tuted a threat to the mother’s hife

The case continues
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PRETORIA — The controversial igsue
of abortion came under th ]

Nkosazana Zuma
argued i the Pretorra High Court that
a foetus was not a rights-bearer n
terms of the constitution.

Three religious groups, the Chns-
hian Lawyers’ Association of SA, Chyzs-
tians for Truth in SA and the United
Christian Action, have taken Zuma
and the Gauteng provincial govern-
ment o court claaming that the Choxce
on Termination of Pregnancy Act 92 of
1996 was unconstitutional and 1valid.
They claim the act violates Section 11
of the constitution which reads:

a rights—bie

“Everyone has the rigflt to life.” Should
they succeed, the matter will be re-
ferred to the Constatutional Court.
Wim Trengove SC, re resenting Zu-
ma, argued that the application should
be rejected. “On proper interpretation
of section 11, ‘everyone’ means ‘every
person’ whose ﬂmtectmn commences
at birth and not hefore, A foetus, there-
fore, is not a rights-bearer . . .” How-
ever, he said that even if section 11 pro-
tected the hife of a foetus, its protection
was not absolute. “The constitution
and particularly section 12. . . protects

the right of every woman to choose

whether to have her pregnancy termm-
nated or run the full term.”

Trengove emphamsed that a bal-
ance had to be struck between the pro-

=
i o

arer, court told

78

and a woman’s

" ) <
tection n? aééetuﬂ
freedom to choose.

Should section 11 be interpreted to
afford constitutional protection to the
life of a foetus, Tre e said, 1t would

e nse to far-reaching and anoma-
ous consequences that could never
have been intended. “Abortion would
be constitutionally prohibited even
when the pregnancy constitutes a
threat to the health or even the hfe of
the mother, or even if the Jregnancy
resulted fmmrapenrincest

Trengove said other democracies
such as the UK, the US and Canada
agreed that a foetus wasnot a “person”.

y was the only exception.
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Foetus ‘no -
right to life’,

aroues state:
)

ROBERT BRAND c;i- b { 5 lq% .,
JOHANNESBURG: The :‘rlgh%co ife” clause m the Consti-
tutton does not profubit abortion because it does not apply
to a foetus, 1t was argued m the Pretona High Court yester-
day T

Three Christian groups have asked the court to strike
down the abortion legislation that came into effect last
year, which allows abortion on request in the early stages
of pregnancy

The application was brought against Health Minister
Nkosazana Zuma, Gauteng Prermer Mathole Motshekga
and Gauteng Health MEC Amos Masondo

The Reproductive Rights Allance, which represents
about 30 pro-abortion groups, and the Commission 01l
Gender Equality are also opposing the application |

' In papers before the court, the applicants argue that sec-

tion 11 of the Constitution, which states that "everyone
has the rightt to life”,, applies to an unborn child because
life'starts at conception, The Choice on Termination of
Pregnancy Act, they argue, 1s therefore unconstitutional
because it mfzinges the foetus’ “nght to life”. L

But Wim Tréngove, SC, on behalf of some of the.
defendants, argued that South Africa’s common law does
not regard an unborn foetus as a person with legal nghts
and that the Constitution should be interpreted on this
basis
~ Evenif the Constitution did protect foetal life, abortion
mn certain cases'would still be legitimate because 3 balance
would have to be struck between the protection of the foe-
tus and a woman's right to,choose whether she wants a
baby or, not, Trengove said | e

“The plamtffs' claim that the foetus 15 a bearer of con-
stitutional nghts is novel It flies i the face of a firmly
entreriched principle of our common law that a foetus 1S
not a person 1n law and does not have the capacity to
acquure nghts.of dutres prior to birth.” . |

“dn

Althoughi 1t 15 a biological fact that human hife starts at

conception, the legal question was not whien life started, .

r"‘:

hut'when 2 human bemg acquired legal nghts and obliga-
tons, Trengove said *“The common law is quite clear and
unambiguous A foetus 1s not a person 1n law and 15 not
subject to rights and obligations.” *
If, however, the court ruled that a foetus did have a
right to ife, that would not render the abortion legislation
unconstituional because this night would not be absolute.
The Constitution also guaranteed women the right to
“bodily and physical integnty”, mcluding the right “to
ake decisions concernung reproduction”, Trengove said
The state had the right to regulate abortion, but not to
prohubitt “If the state were to prohubit abortion, 1ts profubi-
tioryould force pregnant womer to bear, give birth to and
nurttre unwanted children  with the associated impair-
ment of their physical and psychological well-being *

The applhicants will present their argument foday

___EL_———————_—_E,
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in SA law, court t(old
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Abortion probe told of guarantees in the constitution that

287 )

orotect women'’s rights, including their ‘bodily integrity’

¥
L

1
By RorerT BRAND

he “right to Iife” clause

I the constitution does not
prohibit abortion be-
cause it does not apply to an un-
born foetus, 1t was argued in the
Pretoria High Court yesterday.

Three Christian groups
have asked the court to strike
down South Africa’s abortion
legislation, which came 1nto
effect last year and allows abor-
fion on request in the early
stages of pregnancy.

The application was brought
agamst Health Minister Nkosa-
zana Zuma, Gauteng Premier
Mathole Motshekga and Gau-
teng Health MEC Amos Ma-
sondo.

The Reproductive Rights Al-
hance, representing about 30 pro-
abortion groups, and the Com-
rmssion on Gender Equahty are
also opposing the application

The applicanis argue that
section 11 of the constitution,
which states that “everyone has
the right to life”, applies to an
unborn child because Iife starts

30 000 local women have had legal abortions

i
By Awnso THOM
Health Reporter

Atleast 30 000 women have opted
for abortions in SA since the 1m-
plementation of the Choice on
Termination of Pregnancy Act
on February 1 last year

In Gauteng, 13 505 abortions
were performed between Febru-
ary and December. Most pa-
tients were older than 18

Figures released by the
Health Department revealed
that at least 27 452 women and
teenagers had used abortion fa-
cilibes diirmg the same period

Coupled with the introduc-

at conception. The Choice on
Termination of Pregnancy Act,
they argue, 1s therefore uncon-
stitutional because 1t infringes
the foetus’s “right to lfe”.

But advocate Wim Trengove
SC, appearmg for some of ihe
defendants, argued that South
Africa’s common law does not
regard an unborn foetus as a
person with legal.rights, and:
that the constitution should be
interpreted on this basis

Even 1f the constitution did
protect foetal Iife, abortion m
cerfain cases would still be
legitimate because a balance
would have to be struck be-
tween the protection of the
foetus and a woman’s right to
choose whether she wants a
baby or not, Trengove said.

“The plaintiffs’ claym that
the foetus is a bearer of consty-
tutional rights 1s novel. It flies
m the face of a firmly en-
trenched principle of our com-
mon law that a foetus 18 not a
person in law and does not have
the capacity to acquire rights
or duties prior to birth ”

tion of the act, the Departinent
of Health and reproductive
health groups have trained
health workers m post-abortion
counselling, which involves the
promotion of contraception

The Government, together
with the Planned Parenthood
Association, also ran work-
shops which provided health-
care workers with the space to
reflect on thelr feelings and
thoughts about abortion

Many doctors and health
workers are still refusmg o
perform or deal with the termi-
nation of pregnancies, al-
though 50 mudwives are being

r

“The comimon law 15 quite
clear afoetusisnotapersonin |
law and is not subject to rights
and obligations,” he said.

If, however, the court ruled
that a foetus had a right to ife,
that would noi render abortion
legislation unconsiitutional, as
this right would not be absolute.

The constitution also guar-
anteed women’s right to “bodily
and physical integrity”, mclud-
g the right “to make deci-
sions concernmng reproduc-
tion”, Trengove added.

“These guarantees must 1m-
corporate the right afforded to
every woman to determime the
fate of her own pregnancy.”’

The state had the right to
regulate abortion, Trengove
said, but not to prohibit it" “If
the state were to prohibit abor-
tion, 1ts prolmbitron would force
pregnant women to bear, give
birth to and nurfure unwanted
children .. with the assoclated
impairment of their physical
and psychological well-bemg ”

The applicants will present
thewr argument today

traimned to perform abortions

It 15 estimated that about
40% of the world’s population
live 1In countries where abor-
tion 1s permitted on request, .
while 25% live where 1t 1s per-
mitted only if the woman’s life
was m danger

Internationally, legal abor-
t1on rates range from 112 termi-
nations per 1 000 women in the
former Soviet Union to five per
1 000 m the Netherlands in 1990.

Tn the US, abortion rates are
dechining, with the latest figure
bemg 21 per 1 000 women.

In the UK, five out of every 20
pregnancies result m abnrtl?{l P
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Human life starts at

conce

ptlon court told
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ﬂgrgument over when eXIstence beglns, as opponents

begin battle to overturn SA women’s right to abortion

b

B;E'{ RoBERT BRAND

outh Africa’s abortion
S legislation is the most

permussive in the West-
ern world and should be
struck down because 1t is m
conflict with the right to life,
anti-abortion groups argued
m the Pretoria High Court
yesterday.

The Choice on Termina-
tion of Pregnancy Act al-
lowed abortion on demand
not only 1n the early stage of
pregnancy, but right up to the
moment of birth, advocate
Eberhard Bertelsmann SC ar-
gued on behalf of three
Christian groups that are
challenging the constitution-
ality of the law.

The three groups — the
Christian Lawyers Associa-
tion, Christians for Truth and
United Christian Action -
have brought the action
against Health Minister
Nkosazana Zuma, Gauteng
Health MEC Amos Masondo
and Gauteng Premier Math-
ole Motshekga. The Repro-
ductive Rights Alliance and
the Commission on Gender
Equabty are also opposing
the apphcation.

On Monday, Wim Tren-
gove SC argued for the Gov-
ernment that South African
common law does not recog-
nise a foetus as a person with
legal rights, and that the right

to Ife in the constitution
therefore did not apply to a
foetus.

Advocate Lauren Silberg,
representing the Reproduc-
five Rights Alhance and the
Commission on Gender
Equality, vesterday also ar-
gued in favour of the abor-
tion law, saying it gave ex-
pression to the constitution’s
protection of women’s repro-
ductive rghis and the right to
equality.

The defendants have raised
an exception fo the applica-
tion, asking the court to dis-
miss it without hearmg evi-

dence as it had no chance of
succeeding.

Arguing agamst the ex-
ception, Bertelsmann said the
applicants cowld lead medical
evidence showing that life
starts at conception. He also
argued that SA common law
had developed to where it
recogmsed that foetal hfe
should be protected.

The “right to life” clause
in the constitution should
therefore apply to a foetus

“Life is the full totality of
human existence. Conception
is that full totality, not just a
biological process ... The full
gamuf of 2 human being 1s
there at conception The ca-
pacity to love, to breathe, to
write poetry ... thoseare all 1a-
tent at conception

“The defendants say that
the fullness of Iife . is not
protected by the constitution.
That cannot be s0.”

Bertelsmann added that
even if the court did not ac-
cepi that foetal hife is pro-
tected by the constitution, the
abortion law could still be
challenged because 1t was
“overboard”.

Although 1t allowed abor-
fion on demand only during
the first 12 weeks of preg-
nancy, the conditions durmng
the second and third
trimesters were so easy that
the law 1n effect allowed abor-
tion on demand during those
stages too.

The reproductive rights
enshrimed in the constitution
are not absolute and could
not override the protection of
the foetus, Bertelsmann said.

If the law were struck
down, it would not make
abortion totally unlawful

SA common law allowed
abortion for medical neces-
sity, where the pregnancy was
the result of rape or 1cest,
and possibly m cases where

ﬂ




Foetus is legal Fpersoﬁ, Hig%C

Stephané Bothma' '

PRETORIA — The foetus was a
legal person 1n terms of SA com-
mon law and 1t was logical that 1t
had a nght to protection, the High
Court was told yesterday

This arj'ument was raised 1n a
provisional apphcation by three
religious groups who seek to have
the controversial 1ssue of abortion
referred back to the Constitution-
al Court on the grounds that The
Choice on Termination of Preg-
nancy Act 92 of 1996 was uncon-
stitutional and invahid

The application 1s opposed by
Health Mmister Nkosazana Zu-
ma, the Gauteng provincial gov-
ernment, the Reproductive Rights
Alhance and the Commission for
Gender Equality.

Eberhard Bertelsmann SC,
represénting the Christian Law-
yers Association of SA, Chrishans
for Truth mn SA and Umted Chris-

¥

tian Action, argued that should
the statute be set aside by the
Constitutional Court, 1t would not
mean that all abortions would be
regarded as uniawful

“The common law position will
revive 1n terms of which abortion
was lawful if 1t was necessary to
save the hfe of the mother and un-
der circumstances where the men-
tal or physical health of the moth-
er was threatened or the posstbil-
ity exasted that an abnormal child
would be born, he argue-d

“It 1s also virtually certain that
the termination of pregnancies re-
sulting from rape and mcest
would be allowed

Stressing that SA’s common
law had developed over the years
to grant a foetus legal status, he
said that a varety of nghts exist-
ed to which a foetus could lay
claim, mcluding the nght to dig-
nity, not to be tortured, a healthy
environment and ,tne right to

told
heﬁti- cg qg @&q

“Once 1t 15 clear that the un-
born child has a nght to life, all
other nghts follow naturally ”

Contending that hfe started
with conception, Bertelsmann
said “birth 15 not the beginming of
life, 1ts just a drastic change of
hfestyle”

He saad lawyers representing
Zuma and the other defendants
had adopted an absolutist ap-
proach — that the mother’s right
to exercise a choice 1n terms of the
constitution, which mcluded the
nght to abortion, must be regard-
ed as overnding the unborn chald’s
rnght to hfe

Bertelsmann said that if Zuma
and the other defendants wanted
to prevent the abortion 1ssue from
gomng to trial before the constitu-
tional court, they would have to
prove that there was no basis at
all for the argument that a foetus
had hife and a legal persona

rI_.....,.,_..,.,_.._.-._|._|.—_lll-lnl-—'l'l—'—l—-'-'—"'_""'-'—"-Ir
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ROBERT BRAND r/
JOHANNESBURG: Sgth Afnca s abortion legislation 15
the most permissive in the Western world and should be
struck down because it 15 i confhct with the nght to life, to
~which a foetus is entitled, anti-abortion groups argued m
the Pretoria High Court yesterday
~ The Choice on Termination of Pregnancy Act allowed
‘abortion on demand, not only in the early stage of
pregnancy, but m effect nght up to the moment of birth,
Eberhard Bertelsmann, SC, argued on behaif of three
Chnstian groups that are challenging the constitutionality
of the law,

The three groups have brought the action agamst
Health Mimster Nkosazana Zuma, Gauteng Health MEC
Amos Masondo and Gauteng Premier Matole
Motshekgwa. The Reproductive Rights Alliance and the

application
Bertelsmann said even 1f the court did not accept that
foetal life was protected by the Constitution, the abortion
Jaw could still be challenged because it was “overbroad”
The case continues
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this week in what could be-

cortie a drawn-out legel bat-

tle over South Africa’s
abortlon leglslation, which some see
as overly permissive, and others as
an enilghtened step towards equality
for women

It is the classic “pro-choice”
against “pro-life * debate, one which
has occupied the highest courts and
legislative bodies of many Western
countries for decades, and remains
steeped in controversy

The issue does a foetus have legal
rights, and, if so, how should these
be balanced against the rights of
women make decisfons gbout their
bodies and about reproduction?

On the one side were three Chris
ttan groups, who brought an applica
tion before Mr Justice SW McCreath
in the Pretoria High Court for the
Choice on Termination of Preg
nancy Act to be struck down because,
they contend, it infringes the right to
life accorded an unborn foetus by the
constitution

On the other, the Government, the
pro-cholce Reproductive Health Al
liance and the Commission o Gen
der Equality, who contend that a foe-
tus in South African law is not
regarded as a legal persona protected
by the constifution and that, in any
event, a woman's right to choose
should carry more weight

It was, in & way, a battle of the
sexes. the applicants - the Christian
Lawyers' Association, United Chris-
tian Action and Christians for Truth
- represented in the front benches of
the public gallery by a row of middle-
aged men in grey suits, the defen
dants by doughty warriors from the
femmnist lobby.

The Choice on Termination of
Pregnancy Act permits an abortion
on request during the first tweive
weeks of pregnancy

Thereafter, and up to the 20th
week, abortion 1s permitted if the

pregnarncy would pose a risk to the
mother’s health or the health of the
foetus, or if the pregnancy was from
rape or incest,

The applicants’ summeons set out
their objection in simple terms the
life of a human being starts at con
ception Abortion terminates the infe
of a human being In terms of sec
tion 11 of the constitution, everyone
has the right to Ife Section 11 ap-
plies to an unborn child from the mo-
ment of conception The abortion
law is in conflict with section 11 be.
cause it allows termination of hu
man life at any stage after conception
and up to the moment of birth The
law is therefore unconstitutional and
must be struck down

The defendants brought an ex
ception against this summons,
which, in layman's terms, claims
that, even if the factual basis of the
application is undisputed, it should
not be allowed to proceed because the
applicants have no legal ground to ar
gue their case,

The exception was argued before
Mr Justice MeCreath for three days

If the judge upholds it, the case will
ot go to trial If he dismisses jt, the
case goes to trral in the High Court.
Ultimately, however, the Constitu-
tional Court will have to decide
whether the lemclatinn e fn T

he first salvos were fired < FEEXE
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Legal wrangle awoman’s right to have an abortion,

High Court by three Christian orgamsations

That life starts at conception is an
undisputed biological fact, Trengove
said. But, he argued, our common
law and courts have never regarded
a foetus as a human being with legal
rights. If a foetus does not acquire
rights until birth, then it cannot be

protected by the “right to life” clayse
in the constitution and the legal chal-
lenge must fail

The constituon permits the staie
to protect pre-natal Ife and to regu
late and limit a woman's right to
choose to terminate her pregnancy -
which is what the abortion law does
- but it does not require the state to do
50, contrary to the applicants’ claim

Ak oav _

is Iatently there at conception Lifein

Its fullness as protected by (the con-

stitution) includes the potentiality of

being the bearer of every right en

shrined in the constitution. The ca

pacity to love, the capacity o breathe
are all latent at conception.”

The potentiality to become a
human being exists from the mo-
ment the ovum is fertilised, and that
made the fertilised ovum a human
being, Bertelsmann said, to which
the judge responded “An egg has the
potential to develop into a chicken,
but you wouldn’t call an eEE a
chicken We all know that we are
dealing with potential human hifa
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legalised just last year, is being challenged in the Pretong

as the nasciturus fiction Simply
stated, this holds that an unhorn
child is deemed to have all the rights
of a born child if it is subsequently
born alive, It allows a child to claim
damages for injuries sustained while
in the womb, or for loss of support if
the father dies before it is born, or to
inherit if the person leaving the es-
tate dies before it 13 born

A number of legal academics sug-
gest that the nasciturys fiction con
fers rights on the foetus - that the
“fiction” is a2 smoke screen — and that
this doctrine could be used to defend
the “rights” of a foetus against abor

tHam M A Deed o Pooaee .. _ _ _

born alive. Our courts have always
Interpreted the fictlon in that way
and have held that 1t cannot be used
to protect a foetus against ahortion

“Whatever rights might be con
ferred on the foetus by operation of
the nasciturus fiction, it can never
serve to protect against abortion
Those rights are dependent and con
ditional upon the foetus telng born
alive. If the footus is aborted, the con
dition fails and it is deemed never to
have existed at all.” he said

The crimlnal law provides a fur
ther indication that our law does not
regard a foetus as a person, Trengove
satd. If it did, illegal abortion would
be punishable as murder not as a
separate category of crime.

If Mr Justice McCreath rules in
favour of the defendants on this
point, that is the end of the matter If
not, there is a secondary argument to
consider even if a foetus has a right
to protection, section 12 of the con
stitution gives women the right to
make choices regarding reproduc
tion This right, it was argied on be-
half of the Reproductive Rights Al
liance and the Commission on
Gender Equality by Advocate Lauren
Stiberg, includes the right to choose
to have an abortion, subject to cer
tain limitations

“The constitution commits itself
to according women dignity as ap
tonomous hutnan beings and the
freedom to determine their own des
tiny Central to those values is re-
spect for and recognition of women’s
reproductive autonomy. This meahs
that women should have the freedom
te chuose when and whether to have
children ”

Furthermore, Silberg argued, the
right to gender equality enshrined in
the constitution could never be ful
filed, unless women were allowed to
make their own choices regarding re-
production

“Reproductive autonomy {s
secured by a range of rights collec
tively referred to as reproductive
rights. These rights are fundamenta]
to a woman's ful} participation in
society It is only if they are armed
with such rights that women can
effectively exercise the rights
enshrined int the constitution and be-
come full and equal members of so-
ﬂiet}!“

No right enshrined in the const
tution is absolute, the right to life of
& foetus, if it has any cannot he held
to be more ilmportant than g woman's
right to equality and reproductive
cholce, Silberg argued The applica
tion that the abortion act should be
struck down, leaving no room for
choice, could not succeed

Bertelsmann, however, arpued
that the right to life Is in fact para
mount, because without it all other
rights would be worthless. In some
cases, for Instance where the preg
Hancy may endanger the life of the
mother, the right of the foetus would
have to yield to the right of the
mother But in other cases, the foetus’
right to life should be upheld

Furthermore, Bertelsmann said,
the constitution does not expressly
include the right to abortion under
reproductive rights, if the framers of
the constitution had wanted to do
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W+ wranced against the rights of
women make decisions about their
bodies angd about reproduction?

On the one side were three Chris-
tian groups, who brought an applica-

tien before Mr Justice SW McCreath |

in the Pretoriza High Court for the
Choice on Termination of Preg
nancy Act to be struck down because,

they contend, it infringes the rightto |,

ife accorded an unborn foetus by the
constitution.

T
On the other, the Government, the w

pro-choice Reproductive Health Al
liance and the Commission on Gen-

der Equality, who contend that a foe- [+

tus in Sonth African law i1s not
regarded as alegal persona profected

by the censhitution and that, i any N
event, a woman's right to choose |

should carry more weight.
It was, in a way, a battle of the

sexes the applicants —the Christian |

Lawyers’ Assoclation, Tnited Chris-
tian Action and Christians for Truth
~represented in the front benches of
the publc gallery by a row of middle-
aged men in grey suits, the defen-
dants, by doughty warriors from the
feminist Iobby

The Cholee on Termination of

Pregnancy Act permits an abortion

on request during the first twelve |

!

weeks of pregnancy .

Thereafter, and up to the 20th
week, abortion 1s permitted if the
pregnancy would pose a risk to the
mother’s health or the health of the
foetus, or if the pregnancy was from
rape or incest.

The appheants’ summons set out
their objection 1n simple terms the
Iife of a human being starts at con-
cephion. Abortion terminates the life
of a human being. In terms of sec-
tion 11 of the constitution, everyone
has the right to life Section 11 ap-
plies to an unborn child from the mo-
ment of conception. The aborbon
law 18 m conflict with section 11 be-
cause 1t allows terminatton of hu-
man life at any stage after concephon
and up to the moment of birth. The
Iaw 15 therefore unconstitutional and
must be struck down.

The defendants brought an ex
ception agaimnst this semmons,
which, ;n layman’s terms, claims
that, even 1if the fartual basis of the
application 18 undisputed, 1t should
not be allowed to proceed because the
applicants have no legal ground to ar
gue their case.

The exception was argued before
Mir Justice McCreath for three days.
If the judge upholds it, the case will
not go to trial If he dismisses it, the
case goes to trial m the High Court.
Ultimately, however the Constitu-
tional Court wili have to decide
whether the legslation 15 11 line
with the constitution or not.

The primary quesiion to be de
cided by the judge 1s whether a foe-
tus is a legal persona with rights, not,
as Wim Trengove SC stated on behalf
of the defendants, whether 1ife starts
at conception
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Legal wrangle .. a woman's nght to have

High Court by three Chnstian organisations.

That life starts at conception 15 an
unkhisputed biclogical fact, Trengove
smd. Bui, he argued, cur common
1w and couarts have never regarded
a foehis as a human being with legal
rights. If a foetus does not acquurd
rights until birth, then it cannot be
protected by the “Tight to Iife” clause
1n the constitution and the legal chal-
Ienpe st fadl

The constitubion permits the state
{o protect pre-natzal life and to regu-
Iate and Immit 2 woman's right to
choose toterminate her pregnancy -
wihich 1s what the abortion law does
~bat it does not require the state to do
so, contrary to the applicants’ claim
that the constitution compels the
state i sitlaw abortion.

Agamst this, Eberhard Bertels-
mann SC, for the applicants, argued
that coteephion 15 not merely “a bio-
logical process of cells dividing”, but
the start of “life n its fullness”

“The full gamut of a human being

WFEHEEEHEEE:P Lifem as the

its fullness as protected by (the con

stitution) includes the potenhality of

being the bearer of every right en-

shrined 1n the constitution. The ca

pacity to love, the capacity to breathe
are all latent at conception.”

The potentiality to become a
human being exists from the mo-
ment the ovum 1s fertilised, and that
made the ferhibised ovum a human
beng, Bertelsmann said, to which
the judge responded. “Aner,-has the
potential to develop into a chicken,
but you wouldn't call an ege A
chicken We all know that we are
dealing with potential haman life.
The problem 1s whether that poten-
tial of human hfe makes the fer-
uhsed ovum a person.”

Before the advent of the constitu-
tion, our common law did not regard
a foetus as a bearer of rights. To pro-
tect the mnterests of an unborn child,
the law developed a “fichion”™ known

an abortion, legalised just last year, is being challenged in the Pretona
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regard a foetus as a person, Trengove
sald. if it did, 1legal abortion would
be punishable as murder not as a
separate category of crime.

If Mr Justice MeCreath rules in
favour of the defendants on ths
point, that 1s the end of the matter If
not, there is a secondary argument to
consider even if a foetus has a right
to protection, section 12 of the con-
stitution gives women the right to
make choices regarditieg reproduc-
tront. Thus right, it was argued on be-
half of the Reproductive Rights Al
Hanee and the Commssion on
Gender Equality by Advocate Lauren
Silberg, includes the right to choose
to have an abortion, subject to cer-
tam limitatrons.

“The constitution commits itself
to according women dignity as au-
tonomous human bemps and the
freedom to determine therr own des-
tiny Central to those values is re-

.1 spectforand recogmtion of women’s
et reproductive autonomy This means

that women should have the freedom
to choose when and whether to have
children.”

Furthermore, Silberg argued, the
right to gender equality enshrined in
the constitution eould never be figl-
fited, unless wornen were allowed to
make thelr own chorces regarding re-
production, .

“Reproductive autonomy 1s :
secured by a range of rights collec
tively referred to as reproductive
rights. These rights are fundamental
to 2 woman's full participation 1n
soclety It is only if they are armed
with such rights that women can
effectively exercise the rights

~ 3 enshrined m the constitution and be.

come full and equal members of so-

No right enshrined in the const

| tution 1s absolute, the right to life of |

.{ alfoetus, if 1t has any, cannot be held

nasciturus fiction Simply
stated, this holds that an unborn
child 15 deemed to have all the nghts
of a born chuld 1if it 15 subsequently
born alive, It allows a child to clarm
damages for injuries sustauned while
m the womb, or for loss of support if
the father dies before 1t 15 born, or to
mherit if the person leaving the es-
tate dies before 1t 1s barn

A number of legal academics sug
gest that the nasciturus fiction con-
fers rights on the foetus — that the
“fiction” is a smoke screen — and that
this doctrine could be used to defend
the “rights” of a foetus against ahor
tion This, Bertelsmann arpued, in
dicated that our common law had de-
veloped to the pomt where it was
ready to regard the foetus as a bearer
of rights.

Not so, said Trengove. The fiction
only comes into play once the child 15
born ahve, put differently a foetus ac
quires no rights unless and unti] 1t 15

< tobe more important than & woman's

right to equality and reproductive
choice, Silberg argued. The applica
tion that the abortion act should be
sfruck down, leaving no room for
choice, could not succeed,

Bertelsmann, however, argued __
that the right to bfe is 1n fact para
mount, because without it all other
rights wonld be worthless. In some
cases, for instance where the preg
nancy may endanger the iife of the
mother, the nght of the foetus would
have to yield to the right of the
mother: Bot in other cases, the foetus’
right to bfe shonid be upheld.

Furthermore, Bertelsmann said,
the constitution does not expressly
inctude the right to abortion under
reproductive rights, if the framers of
the constituhon had wanted to do
that, they would have.

It the abortion law is struck down
1n 1fs entirety, the srtmation would re-
vert to the common law position,
which allows abortion 1 eases of
medical necessity or where the preg
nancy is the result of rape or incest,
Bertelsmann said.

Judgment was reserved.




JUDITH SOAL
HEALTH WRITER

ABORTIONS will still be available
to all South African women, even
if three Chiristian groups win the
first round of their challenge to
the Choice on Termination of

PR

The organisations, which
argue that allowing a woman to
terminate her pregnancy ruins
contrary to the Constitution, will
not know for several weeks
whether the court beheves they
have any grounds for action.

After hearing closing argu-
ments yesterday, Justice SW
McCreath said it would take some
time to decide on the matter.

If the anf1-abortionists win
this hearing, the case wiil go o
11al in the Pretoria High Court It
could take several months before
a court date 1s available,

If the High Court rules abor-
tion unconstitutional, the deci-
sion could be taken to the
Supreme Court of Appeal Even if
the appeal failed, the law would
not be changed until the decision
was confirmed by the Constitu-
tional Court — which could also
take several months

if the Constitutional Court

—,

_ agrees that the legislation 15

unconsttutional, it will probably
not be overturned immediately
Parllament might be given time
to remedy problems with the law

Legal sources say the case 1
unlikely to succeed, and if it did it
could take well over a year Abor-
tions will be available in this time

The Reproductive Rights
Alliance, one of the groups
opposing the court bid, says 1t 18
confident that abortions will
remamn avatlable

“ At 1ast we have sane legisla-
tion In the past, 425 South
African women died every year
after back street abortions,” said
national co-ordinator Cheryl
Damon.

“More than 44 600 women
needed emergency treatment
yearly because of incomplete
abortions Women 1nserted knt-
ting needles into their uteruses,
took herbal remedies, oral qui-
nine, castor oil, Dettol and wash-
ing blue, and mjected soap water
mto therr uteruses,” she said

“Taking away safe, legal abor-
tions will not stop terminations
happening, 1t will just mean that
more women will suffer and die

“The Constitution guarantees
that women have equal status in
society, so we believe that our |
right to abortion will not be
removed ”
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Anti-abortion lobby

must wait for ruling -

on pregnancy ac f);;,
Stephané Both y Qi"’q v1
ep ma m ﬂ%' h qg o

PRETORIA — The Christian ant1-abortion lobby will *¥
have to wait for an unspecified period before 1t finds *©
out whether the'High Court behieves that a case ex- 15}
1sts for referrmg‘the controversial issue to the Con-“8
stitutional Court d
Judge SW McCreath yesterday reserved judg-*
ment 1n the challenge by the Christian Lawyers As-
socration of SA, Chrnistians for Truth in SA and Umt- ...
ed Christian Action agamnst the Choice on Termina-
tion of Pregnancy Act on the grounds that the act was |
invahd and unconstitutional '
The lobby’s apphcation to take the abortion 1ssue |
to tnal m the highest court 1n the land 1s bemng op- |
posed by Health Mimster Nkosazana Zuma, the |
Gauteng government, the Reproductive Raghts Al- ¢
hance and the Commuission for Gender Equality :
The anti-abortion group argued that life started at 3
conception and thus termination of a pregnancy vio- |
lated section 11 of the constitution which read “ev- |
eryone has the right to hfe”. :
Lawyers representing Zuma and other defen- |
dants argued that a foetus enjoyed no nghts in terms |
of the constitution or common law while the constr- |
tution guaranteed a woman the rght to exercise a §
choice, which included the nght to abortzon ;_
Meanwhile, the health department said yesterday |
that since abortion was legalised in SA1n 1996, more |
than 33 000 women terminated their pregnancies. '
“Rural women, however, do not yet enjoy fair ac- |
cess to the services The training of registered nurs- |
es, which will start shortly wath assistance from the |
UK, will help improve the gllght of rural and poor |
women,” the department saad. ;
According to the department, at least 1 600 wom- §
en die from pregnancy and childbirth related com- |
plhications everyday world wade
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Abortion bar
‘would hit
the rights 7

of womer,
-

Pretoria - Outlawing abortion
would be a “profound” form of
state interference in the
reproductive rights of women, the
High Court has heard here.

Three Christian groups - the
Christian Lawyers Association,
Christians fur Truth and United
Christian Action - have asked the
court to strike down the abortion leg-
1slation because, they claim, 1t
mfrimges a foetus’s right to hie.

The defendants - Health Mimister
Nkosazana Zuma, the Gauteng .
provincial government, the Comimas-
sion on Gender Equality and the
Reprnductwe Righis Alliance - have
opposed the application, filingan
exception on the grounds that ithas
no chance of succeeding

Mr Justice W H McCreath re-
served judginent on the exception
after three days of argument. He1s
not expected to announce his ruling
for several weeks, <« ° Co

If the exception 15 dismissed, the
case will go to tr1al n the High Court

Wim Trengove, SC, appearing for
the Government, sald 1n his closmg
argument yesterday that a woman’s
freedom of reproductive choice, guar-
anteed m the constitution, mcluded
the option of abortion

Outlawing abortion would be a
“profound” mterference m that right,
heargued

Lauren Silberg, app earing on
behalf of the Reproductive Rights
Alhance and the Commission on Gen-
der Equality, said that reproductive
choice 1mplied a range of options,
which mcluded abortion

— iy

F—-—
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JENHY VIALL
HeaLtH REPORTER

The most important step taken in South
Africa towards women’s health - thelr
choice to have an abortion - 1s under
threat today, mmternational women’s
health day.

Mar) Dyer, of the Abortion Rights Action
Group, says mdividual women and organt-
sations must come out in support of the new
ahortion law, and let political parties know
their position

“The law 18 the Department of Health’s
great success, 1t’s about women’s rights and
1t’'s a women’s health 1ssue,” says Dr Dyer

The Christian Lawyers’ Associaflon,
Christians for Truth and United Christian
Action this week applied to the Pretoria

High Court to have the abortion law
declared unconstitutional, arguing that life
began at conception

The challenge 15 being defended by the
Minister of Health, Nkosazana Zuma, the
Reproductive Rights Alliance (which repre-
sents more than 30 organisations) and the
Commussion on Gender Equality

About 30 000 women in South Africa have
had abortions since the law was passed 1n
February last year

«That’s 30 000 women who have had safe,
early termmations, which in the end protect
iheir health,” says Dr Dyer For about T0%
of the world’s women, abortion 1s reason-
ably accessibie, and about 46% have access
to abortion on request

Dr Dver says the Choice on Termmation
of Pregnancy Act gives all South African

Women urged to protect
their right to abortio

Court row casts shadow

n
259
th day

wézg,(?mt ?usgtéeﬁ ((:}ng hiterate, access

to abortion And 1n 1ts short ife, the act,
which makes abortion legal, has already
changed attitudes

“People who were set against 1t are now
thinking about 1t

“In every country where abortion has
been legalised, you have to change the att1-
tudes around 1t through education This1s
now happening m South Africa ™

The law allows abortion on request for
women up to 12 weeks pregnant and allows
for abortion for a further eight weeks 1n
certam conditions

Until the new laws were mtroduced, orly
about 1 000 women a year qualified for legal
abortions allowed 1n special circumstances
such as meest, rape or when 1t was a danger
to the mother’s life

—_—
—_ e —
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Ban would be denial of a woman's freedom of reproductive choice, court told

By RoserT BrRAND

utlawmg abortion would
Obe a “profound” form of

state imnterference mn the
reproductive rights of women,
the Pretoria High Court heard
yesterday.
Three Christian groups ~
the Christian Lawyers Associa-
tion, Christians for Truth and
United Christian Action — have
asked the court to strike down
South Africa’s abortion legisla-
tion because, they claim, it

fringes on a foetus’s right to
Iife.

The defendants - Health
Minister Nkosazana Zuma, the
Gauteng provincial govern-
ment, the Commaission on Gen-
der Equality and the Reproduc-
tive Righis Albhance — have filed
an exception against the apph-
cation on the grounds that it
has no chance of succeeding

Mr Justice WH McCreath
reserved judgment on the
exception after three days of
argument He is not expected to

announce his ruling for several
weeks,

If the exception 1s dismissed,
the case will go to trial 1in the
Pretoria High Court

Wimm Trengove SC, appear-
mg for the Government, said in
his closing argument that a
woman’s freedom of reproduc-
tive choice, which was guaran-
teed m the constrtution, m-
cluded the option of abortion.
Outlawing abortion would be a
“profound” interference 1n that

right

o

“If the state prescribes to a
woman how to exercise control
over her body, 1t would be an
infringement upon her free-
dom,” Trengove said.

Lauren Silberg, appearing .
on behalf of the Reproductive
Rights Alliance and the Com-
mission on Gender Equality,
sald reproductive choice 1m-
plied a range of options, which
included abortion

» Foetus versus mother
- Puge 27 .




Anti-abortionists’ strategy
avolds bloody conflict

Even if the challenge to the abortion laws fails, t

opponents of abortion

should have their day in court, writes CARMEL RICKARD
ST B1[6/98

NYONE wanting to at-
tend this week’s court
challenge to  South
Africa’s abortion laws would
have battled to find the venue
Just 20 mmutes Dbefore
argument was due to start,

vwyulyd vournie thial anvllic: wwous L-

room had been allocated for the
hearing because the forum -
tially set aside was too smali

The first room would indeed
have been cramped for the
three-day hearing, but few or-
dinary people on either side of
this contentious 1ssue came to
hear the debate It was the
teams of legal counsel,
representatives of the parties
mvolved and the media who
filled the seats

Despite the low-key
atmosphere, the case began
with a moment of potential
drama Judge Sydney McCreath
told the assembled legal teams
that he was a practising
member of the Methodist
church and he asked whether
any of theiwr chents would ob-
ject to his hearing the matter
But no one asked that he stand

down, and tho caco wont shoad
as planned

Had the judge declared he
was a practising Catholic,
however, there iight well have
been requests that he recuse
himself because of that
church’'s well-known opposi-
tion to abortion Given this op-
position, some questions have
been asked about why the Fhgh
Court challenge was not
brought by the Cathohc church,

_ —_ — ——m oy A,

which tends to be more outspo-
ken than any others about the
1ssue The answer s not that the
bishops have changed therr
views on the question or that
the new law has passed them
by They have, m fact, given

vunandocialldle atlonlivn v 1o

legislation, but have decided on
a different strategy to oppose
1t

So what lies behind thts ap-
parent lack of interest in the
case? Probably the strategy
chosen by the three orgamsa-
tions which brought the apph-
cation The abortion debate 1s
at its most emotive when the
two sides produce their respec-
tive gruesome “exhibits” —-
foetal limbs or women who bled
to death But neither has had a
chance to do so in this case

The three conservative
Chrnishan organisations which
brought the challenge — the
Christian Lawyers Association,
Chnistians for Truth and United
Chnistian Action — voiced their
opposttion to the abortion law
as an all or nothing venture of
principle aborton was

unconctitutional boacaucoe tho

foetus had a constitutional
right to hfe This permitted the
other side to object on techni-
cal grounds the right to hfe
guarantees of the Constitution
do not extend to the foetus
The resulting debate dealt
largely with legal techmicahties
and constitutional nterpreta-
trion rather than with the sen-
sational ssues which mught
well have aroused more public

interest and presence at court

In an mternational context,
the position of the three
organisations 1s a radical one
They could, for example, have
attacked aspects of the law and
argued that it drew the hine at

thic wivay punid, Lhal alru: tivn

I the first trimester ought to be
available only on certain con-
ditions rather than on demand,
or that 1t should never be al-
lowed apart irom 1n cases of
rape or incest or where the
mother’s life was gravely at
risk Instead, they opted to can-
vass the principle that abortion
1S unconstitutional because a
foetus has a right to hfe

This s not the 1ssue being
debated in other countries
which, hke South Africa, have a
constitution with a general
right to Ife There, instead of
centring on the constitutional
protection of a foetal right to
life, the debate focuses rather
on when during pregnancy and
under what circumstances,
abortion may be permtted

The judge has reserved his
judgment, which means it could

bo monthe bofore 1t 1¢ handod
down What should we hope for
from his decision? The parties
and their supporters have the
answer clear in their minds
Others might be less sure The
squeamish may hope that the
matter 1s settled at this level,
and that Judge McCreath rules
the foetal nght to hfe challenge
should not proceed because
there are no constitutional
grounds for 1t to do so Their

hope might be that thhs would
ensure the matter quietly dis-
appears, with neither side hav-
ing to display their bloody tro-
phies, and that the conflict and
acrimony assoclated with a full

court trial on the abortion i1ssue
vwill Llaus Lrc avoenldcd

But they should not be too
optimistic Judge McCreath
might rule that the case should
go ahead But even iIf the judge
decides there are no grounds to
proceed, he will merely be rul-
1ng on the case brought before
him this week There would be
nothing to stop the launch of
another challenge, based on
different grounds, which might
mn {urn go to a full tnal

Perhaps the question of what
to hope for from the judge’s
ruling is even more complex In
a country where everyone has
the nght to freedom of
conscience, rehgion, thought,
belef and opimon, there must
be a strong case for arguing that
so difficult a question should at
some stage be fully canvassed

The 1ssue of the death penal-
ty was given a full hearing at the

Conctitutional Court, and how
ever much some members of
the publhic might chsagree with
the outcome they can never say
the matter was not thoroughly
ventilated Simlariy, those
against abortion want an op-
portumty to convince the pub-
hc — and the court — that abor-
tion 1s wicked and immoral
hey may yet have their chance
to try The rest of us should not
begrudge 1t to them
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Anti-abortion
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groups fail to

outiaw Act

(M?)

‘Foetus not a legal persona’
AR 1[F(78

OWN CORRESPONDENT

e Abortion Act 15 fo remam
I on the statute books after
the Pretoria High Court
ruled aganst a request from three
Christian groups to declare the
law unconstitutional
Judge § W McCreath ruled yves-
terday that the Constitution did
not regard the foetus as a legal
persona
The Christian Lawyers’ Assocl-
ation, Christians for Truth and
the United Christian Action
argued that the act was unconsti-
tutional because life starts at con-
cepfion
They applied to have the act
struck off m terms of Section 11 of
the Constitution, which states
that everyone has the right to life
They argued the section also
applied to unborn children
Judge McCreath, however,
upheld an exception by the
national minister of health, the
Gauteng provincial minister of
health and the Gauteng premier,
1n which they argued that the
Christian groups had no grounds

for themr application

He said the groups had based
their application solely on the
grounds of Section 11

Judge McCreath said the ques-
tion was whether the “everyone”
referred to 1n the Constitution
applied to the unborn child from
the moment of conception He
sa1d the answer depended on the
proper legal mmterpretation of Sec-
fion1ll

Judge McCreath said i1t was not
hecessary for him to make any
firm decision whether an unborn
child was a legal persona under
comnmon law He said the status of
the foetus under commeon law was
somewhat uncertain

But, he said, he had found no
express provision i the Constitu-
tion to protect the foetus He said
1t was unlikely that the drafters of
the Constitution would not have
made provision for the foetus had
1t intended to protect the ttnborn
child i1 the bill of rights

He said a requirement of the

Nasciturus protection rule was
that the foetus be born alive
Judge McCreath said 1f the Con-

stitution protected the life of the
foetus, the foetus would enjoy the
same protection as the mother
This would result 1in abortion
being constitutionally prohibited
even 1If the pregnancy constituted
a threat to the mother’s life

He said if the Christian groups
were correct, the termination of
pregnancy would constitute the
crune of murder He said drafters
of the Constitution could not have
contemplated such far-reaching
results without expressing them-
selves 1n no uncertam terms

Judge McCreath concluded that
the Christian groups had framed
thelr cause of action 1 abhsolute
terms - that the foetus was a per-
son and that the act must, there-
fore, be struck down

He said the groups had not sug-
gested that there were competing
rights and that a balance must be
struck between the rights of a
woman and that of a foetus.

The Christian groups can exther
approach the court for leave to
appeal or bring a further applica-
tion before court on different
grounds, said legal counsel

s
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By PETA KROST

Thousands of South African women cele-

brated a victory followmg a High Court

judgment m which women’s rights to
make theiwr own reproductive choices
were upheld

Pretoria High Court Judge J McCreath’s
decision to reiterate, rather than desiroy,
the two-year-old Choice on Termination of
Pregnancy Act was lauded by many

A group of three Christian anti-abor-
'T10n orgamisations had challenged the law;
the mmister of health, Gauteng’s health
MEC and premier, the Reproductive
Rights“Alliance and the Commission for
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Qm@nmm mmmmmﬂﬁw on the abortion 1ssue.
‘' The anti-abortion lobby argued that a

foetus had a right to life.

Health Mimister Nkosazana Zuma, on be-
half of the Government, welcomed the rul-
Ing as -‘a victory for South African women”

. . The Reproduchive Rights Alliance’s
“Cathy Albertyn referred to the judgment
“as the fundamental recognition of

women as full and equal human beings”

In hisruling, Judge McCreath disagreed
with the anti-abortionists’ stance that a

r

“everyone” in “everyone has the rght to
Ihfe” would therefore mclude foetuses

If it did, he argued, the foetus’s life
would have the same protection as its
mother and she would never be entitted to
an abortion, even if her pregnancy was a
threat to her life or as a result of rape or
incest If the foetus had these rights, he
said, then an abortion, even under those
circumstances, would constitute murder.

He said the removal of a woman’s rights

m .@%?3 il 7198
foetus %, a legal person and that the term

[

greets court ruling on abortion

277

over her body, her right to reproduction
and her future went directly against what
SA was siriving for m its transformation.
Removing a woman’s right to an abortion
was taking away her fundamental rights
to be protected from unfair discrimina-
tion on the grounds of sex, reproductive
decisions and control over her body, priva-
cy and human dignity

Zuma said the ruling “will remove all
uncertainties around the legalities of ter-

mination of pregnancy, help assert wo-

L I ——— - [—
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en’s right to choose and take decisions
Mmmag_mmwrmw. lives” Albertyn said the
judgment took cogmsance of mp__m mnﬁmw
and economic realities of women's Emm._

The Commussion on Gender Equality’s
lawyer Liesl Gerntholiz was pleased that
the judge did not just argue the legahities

rminology. .

ammwm 5#me gender co-ordinator at the
Centre for the Study of ﬁ&mﬁm and Rec-
onciliation, said the plaintiffs Em.“m that a
foetus should enjoy the same rights as

others “was absurd”
Reg Joubert, spokesman for the three

anti-abortion organisations, was not avail-

P

ablé for comment




_ By PHOMELLO MOLWEDI

,.h.mm Department of Home Affairs is

to investigate allegations that 1lle-

- gal immigrants can buy citizenship

papers through corrupt officials
The probe follows a two-week mnmves-
tigation by the Saturday Star.
Nationals from Mozambigue,
Zimbabwe, Lesotho, Botswana and
Swaziland can acquire South Afr-

‘can citizenship if they have the

right connections and the cash All
they need is two identity photos

‘For full SA citizenship, illegals need conn n ‘mmw&e%mm_.
i U u @ within the mmwﬁﬁﬂm%ﬁmwﬂwu Tmﬂmﬁ when the quﬂﬂ - ﬁ

and the m~ney demanded

A source known to the Saturday
Star has confessed that he, together
with other ammigrants from Zim-
babwe, have bought IDs from Home
Affairs “connections” m Krugers-
dorp

Department of Home Affairs offi-
cials in Krugersdorp and Strijdom-
park are said to be among those
selling documents to foreigners
lliegal immigrants pay as little as
R700 for the priceless booklets.

It is said that corrupt officials

mg a booming business And this
week several foreigners who have
received SA citizenship through
bribery and corruption spoke out
about the methods they used.

“We come up with new names
when we make the applications.
The officials will check the siven
surnames agamst the similar ones
in South Afiica. Then the particu-
lars of the person with the same
surpame will be entered as your
H_._mmm w,._ﬂﬂm 15 not at all easy to

o

cations are

processed 1n Pretora.

“On the first day you pay half the
fee and get issued with a dupheate,
and the balance 1s due on receipt of
the ID Normally the officials wall
phone. you when the ID has
arrived,” said one source.

Some officials have contacts in
schools who 1ssue bogus stamped
Jetters confirming that a foreigner
has attended school in South
Afitica

After acquurmg the IDs, foreigners

g0 on to apply for passports When
they go back to visit their families
1 their home countries, they go as
South Africans 3

Once 1n possession of valid IDs,
foreigners can get jobs and even
qualify for housing subsidies

A spokesman for the department
said the matter would be referred to
the anti-corruption unit.

Anyone with mformation regard-
g corrupton by officials 1s invit-
ed to contact the toll-free com-
plaints line, 0800-601190.-
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Poor, black
women score a

victory —
v 1217e8 @ﬂ)

But pro-life lobby groups slam High

Court ruling on the Abortion Act

L

By Caruy Powens Lot
Pretoria High Court rg-
ing that the Abortion
Act remain on the
statute books was a victory for
poor black women, pro-choice
groups said at the weekend.

The Commission for Gen-
der Equality said the judgment
was a victory for all women, but
particularly for poor, black
women who had been vic-

timised by past legislation. # |

But the pro-life lobby group,
Doctors for Life, slammed the
ruling- L "R L

“When the state reservesfor
itself the right to decide which
human bemmg has the right to
protection and vrespect, it
ceases to be a democratic state.

“It negates the fundamental
reason for which it was insti-
tuted, the defence of every hu-
man being’s right to life,” said
a statement. e -

Mr Justice SW McCreath
last week ruled against the first
attack on the Choice on Preg-
nancy Act -a request from three
Christian groups to have the
law overruled on the grounds
that it was unconstitutional.

The Chrishan Lawyers’ As-
sociation, Christians for Truth
and United Christian Action in
May argued that the act was un-

constitutional because life be-

gan at concepfion.

They brought their applica-
tion to have the act struck off In
terms of section 11 of the con-
stitution, which states that
everyone has the right to life.

But Judge McCreath ruled
that a foetus was not a legal per-
sona under the constitution.

If the Christian groups were
correct in their contentions,

the termination of a pregnancy
would constitute murder.

. He said the drafters of the
constitution could not have

contemplated such far-reaching | "

results without expressing
themselves in no uncertain
terms., vt - ¢

. 2.The Commission for Gen-

der Equality’s Cathy Albertyn
gaid Judge McCreath’s inter-

.pretation ‘of the constitution

served to’ “nrotect the repro-
ductive autonoiny of the ma-

jority “of ‘women in South
Africa”. &5 & Ares v o208

4~ She said the court’s recogni-
tion of our constitution showed

it was committed to the eradi- |k
cation of gender discrimina- }{

ton, ~ Y g T 1, STRITY,

» Doctors for Life argued that
the question of when human
life began was a scientific ques-
tion, and therefore legislation
must be based on sound sci-
ence. g e A * o

~“If the court ignores sci-
ence, it is apt to ery,” the state-
ment said, adding that: “It is
important for the court {o rea-
lise that the case of the hu-
manity of the unborn child
cannot be settled unless the
most recent medical evidence
on the unborn child has been
presented‘" T -

. Christians * For Truth

warned that the “revulsion |%

against the Killing of babies
will simply not go away, no mat-
ter how the pro-abortionist sup-
porters try to sanitise it with

arguments which dehumanise

unborn babies”.

The Christian groups can
now appeal against the finding
or bring a further apphcation
before court on different
grounds.
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Doctors ‘reluctant to handle abortions’

Josey Ballenger

AS MANY as 40% of public hospitals in
some provinces did not offer abortion
services except under “unusual’ cir-
cumstances because doctors refused to
perform them, a semioxr official mn the
health department said yesterday

Dr Eddie Mhianga, the depart-
ment’s director of women’s health and
human genetics, said many doctors 1n
the public service who were in theory
trained durng theiwr internships to per-
form abortions, either did not feel con-
fident about the procedure or refused
to perform them on moral grounds

Mhlanga said the Eastern Cape, the
Northern Province, the Northern Cape
and KwaZulu-Natal were the pro-
vinces experiencing the greatest duffi-
culties, while Gauteng, the Western

(z33)

Cape and Mpumalanga seemed to have
the most willing staff

Part of the problem was of a tem-
porary nature, as provinces such as the
Free State and the Northern Cape
were slowly rolling out the service at
more pubhic facihties as more health
professionals were trained

However, he said, the latest figures
shawed that 1llegal abortions weresstll
a significant cause of maternal death

The department could not force
medical staff to conduct termmations
of pregnancies, as the constitution pro-
tected them from “forced labour”

However, the Termination of Preg-
nancy Act requred doctors to provide
referral mformation, and provincial
health departments provided for
patients’ transport to the nearest
facility

epibl+]a8 .

In addition, Mhlanga said, even re-
luctant health professionals would
conduct terminations where the wom-
an’s pregnancy endangered her life or
was the result of incest or rape
The department planned to step up
the tramning of midwives and nurses as
they were “more accessible and sym-
pathetic” About 60 registered nurses
and midwives are set to start a course
approved by the Nursing Councl 1n
October, for which the UK government
has donated funds for two years

Department statistics showed
37 017 legal abortions were performed
in public and private facihties between
February last year — when abortion
was legalised — and the end of April
this year Gauteng performed the most
at 19 457, the Western Cape second at
5 368, followed by the Free State, East-

ern Cape and Mpumalanga The
Northern Province, the Northern Cape
and North West reported fewer than
1 000 each, while KwaZulu-Natal was
not compiling figures adequately n
part because 1t did not have a formal
reproductive health umt

Official figures did not provide a full
picture, as the department suspected
some doctors 1n private practice gave
women drugs to induce bleeding in
cases where the local hospital was un-
willing to do a normal abortion, or
where waiting lists were so long that
women were unpatient

The woman would then admt her-
self to hospital with an “mncomplete
abortion,” and the procedure-would not
be reported More than 70% of all wom-
en terminated m the first 12 weeks of
their pregnancy

s
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Judge McCreath’s ruling on abortion sets new parameters for women’s rights

and for freedom of choice. It also showed the judge’s impartiality :n

his application of the law, writes Robert Brand

N TR Y qmﬁ..!i..i..f.n:;..aﬁmj.. 141&41.m
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uch has been said
recently about the
independence of the
South Afiican judi-

ciary, or rather the
percewved lack of it. But Mr Justice
Wilham MecCreath's Tuling on the
abortion law shotld serve as a smal]
lesson to those who routinely imply
that white, male judges from the pre-
vious dispensation are by nature in-
capable of applying the law free of
prejudice and m accordance with
the values enshrined m the consti-

tution

McCreath's judgment, which up-
held the constitutional validity of
thie Choice on Termnation of Preg-
nancy Act, 1s not a landmark ruling,
because it did not break new Iegal
ground, it merely confirmed our
common law 1n respect of the legal
status of an unhorn foetus, held
that this also applies to the constitu-
tional position of a foetus, and con-
cluded that the abortion law 13 m
line wath the Bill of Rights and the
law of almost all most Western

nmﬁcﬁ

But 1t was a2 milestone nonethe-
less, because it set new parameters
for women’s rights and for freedom
of choice, and 1t reaffirmed one's
trust in the =ability of & much-

maligned legal system to rise to

44

Not function
of court to
decide issue
on moral
grounds

9%

it 15 a curious fact that the most
vociferous opponents opponents of
abortion not only in South Afraca,
but world wide, tend to be whate men
of middle age or upwards.

McCreath is 2 white man up-
wards of middle age, and what’s

more, he is an active member of the
Methodist Church, which strongly
opposes abortion. Yet he did oot al-
low his own background to influence
his application of the law

It is not the function of the court,
he wrote a 26-page Jndgment, to “de-
cide the 13sue on moral or religious
grounds, The issue 18 a legal ope to
be decided on the proper legal inter-
pretation to be given to Section 11 (of
the constitution, which confers on

‘everyone’ the right to life)”

in an oblique way, this statement
by McCreath makes an important
point about our constitution and the
hnature of the the society it is in-
tended to create.

Indwidual ehoices on issucs such
as abortion are, of course, always
made on morai or religious grounds
- but the state cannot dictate to an
individual which morai or religious
standard he or she has to apply,

The abortion act provides a
choice, no more. Those who have
moral or religious objections to
abortion are allowed the m-.mmnan_ of
those abjections,

The act permits abortion on re-
quest during the first 12 weeks of
pregnancy; up to the 21st week of
pregnancy on medieal grounds or if
the pregnancy was the resuit of rape
or incest, and in certain circum-
Eﬂﬁuﬁﬁ:ﬁﬂﬁmmﬁamﬂmﬂ&
pregnancy. Y

The Christian Lawyers" Associa-
tion, Christians for Truth and
United Christian Action challenged
the conshtutional validity of this
law 1n the following simple terms
the Iife of a human being starts at
conception. Abortion termnates the
life of a human being. Secton 11 of
the constitution guarantees every-
one the right to life. The act is there-
fore unconstitutional and should be
struck down.

To prove their point, the plain-
tiffs came armed with scientafic and
medical evidence tp show that hu-
man life starts mhnnnn_mﬁnuu.

They were qumn_”mn from Jead-
ing this evidence beéause McCreath
upheld the argument by the defen-
dants - Health Mimster Nkosazana
Zwinza, the Gauteng government, the

pro-choice Reproductive Righis Al-
Hance and the Commission for Gen-
der Equality - that the plaintiiTs had
no cause of action because a foetus
is not a bearer of legal rights.

This ruling should ot be misun-
derstood, It is dafficult to deny in the
face of modern science that human
life starts at conception, and Me-
Creath did not. But the guestion 1s
not when human life starts, but
when legal personhood beging, Sub-
jecting the court to sclentific evi-
dence of foetal development would
have served no purpose.

In our common law, a culd ac-
quires legal rights only if and when
it is born alive, and that is also the
case In the legal systemns of Enpland,
America, Canada and virtually
every other Western democracy, the
only exception being Germany.

The word “everyone” in the con-
stitutiont could therefore not apply to
a foetus.,

Had the drafters of the constitu-
tion intended to protect foetal hife,

they would have done so expressiy,
and probably in Section 28, which

specically protects the rights of
¢hildren.

They did not. A child isdefined in
the constitution as “a person under
the age of 18 years”, and age com-

66

Rights are
conferred on
a person at
birth and
not before

2

mences at hirth. A reasonable read-
ing of the constitution therefore
leads to the conclusion that consti-
tational rights are conferred on a
person at birth, and not before.
Moreover, MeCreath ruled, if a
foetus had a right to life it would
lead to “far-reaching and anom-

alous consequences”

The life of a foetus would then
merit the same protection as that of
a mother; and abortion would be con-
stitutionaily prohibited even in a
case where continued prepnancy
would endanger the life of the
mother, or where the pregnancy was
the result of rape or Incest. And
abortion would not be a separate cat-
egory of crime, i1t would be murder:

Lastly, the judge held, our consti-
tution 1s fundamentally an egalita-
rian statute, designed to eradicate
systematic forms of discromination
based on race, gender or other
grounds. This includes the rnght tp
gender equahity, the rnght to make
decisions concerning reproduction,
the right to security and control over
your body, and the ripght to human
dignuty, privacy; religion, belief and
Op1n10IL

“To afford the foetus the status of
2 legal person may impinge, f0 a
greater or lesser extent, on these
rights,” McCreath wrote. And in 50
doing, he wrote hus name 1mnto Squth
African legal history

<
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SA women lead the way

JENNY VIALL
HeatTH REPORTER

South African women are having
half the number the children they
were 30 vears ago, says a recent
population report.

Figures are down from between
6,5 and 6,9 children a woman in the
1960s to 3,2 1n 1997, says the report 1n
the Washington-based Population
Bullefin

Author Thomas Goliber says
South Africa has experienced the
most significant fertility declhine 1n
sub-Saharan Africa

The total fertility rate for the
white population fell to replacement
level (2,1 chaldren per woman) as
early as the mad 1970s.

For Indian and coloured popula-

tions the fertility rate reached just
above replacement rate m the 1990s.

But the country could not have
undergone a fertility decline without
a substantial drop 1 the fertility rate
of the black population, says Dr
Goliber, author of the report' Popula-
tion and Reproductive Health in Sub-
Saharan Africa
‘I'his started declining m the 1960s
and by the late 1980s had fallen to
around 4,6 children per woman In
1997 the fertiity rate for South Africa
was estimated at 3,2 children per
woman, a level more common 1mm Asia
or Latin America than m Afirica

This fertility transition came
about through strong government
support for family planning in the
1960s, says Dr Goliber
This support was driven m part by

In reducing fertility rate

And Zim faces zero population

fear that rapid population growth
would undermine South Africa’s
prosperity and economaic develop-
ment, but also by concern among
whate political leaders and admimais-
trators that the fast-growing black
population would overwhelm the
smaller number of whites

As early as 1963 the government
provided substantial funding for pri-
vate and public family planning ser-
vices and provided free contracep-
tives

In 1974 the government Jaunched
the well-funded National Family

Plannmg Programme, the results of

which were 1mpressive and unprece-
dented m Sub-Saharan Africa

In 1984 the country adopted the-

1
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and economic changes that imncreased
contraceptive demand.

By the end of the 1980s about 58%
of women aged 15 to 49 were using
some form of contraception

Dr Goliber says population rates
are expected to slow 1n sub-Saharan
Africa, either through lower birth
rates or higher death rates caused by
the HIV/AIDS pandemaic,

B Zimbabwe faces zero population
growth by the year 2002 if the
ATDS/HIV pandemic continues at its
current rate, according to the United
Nations Development Programme
Zimbabwe 18 listed by the World
Health Organisation as the country
with the highest HIV infection rate,

Population Development Programnie ~ wath 1,5-million mfected people out of

to 1ntensify the family planning

a population of 12,5-m1llion
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Some doctors and nurses ]
reaffirm antl-abortm)q 1 _,an'ce

Some are imposing their beliefs on clients seeking termination

By Anso THOom
Health Reporter

nti-abortion groups rep-

resenting some doctors

and nurses have re-
peated thelr intention to refuse
to take part 1n any abortions or
refer pregnant women to abor-
tion clinics.

The latest statements by
Nurses for Life (NFL) and
Doctors for Life (DFL) followed
a warning by the Marie Stopes
Clinic, an abortion facility,
that some nurses were insisting
on mmposing their beliefs on
thenr clients seeking to ter-
minate therr pregnancies and
were opening themselves to
possible legal proceedings,

Thami Mngoma, marketing

manager for Marie Stopes, said
the refusal to refer a patient to

. a4 clime where a pregnancy
could be termunated was in con-
travention of the law and the
constitution.

. Mngoma said a nurse 1n
Bloemfontein prayed for wo-
men seeking ahortions before

4 sending them to an adoption

agency. “All that is needed to
open Iegal proceedings against
nurses in this regard is to have
one highly publicised case
Mngoma said.

Dr Murishe Ledwaba of
DFI, said that according to le-
gal advice obtained by DFL,
heaith workers had the right to
refuse to participate in any
abortion and to refuse to fur-
nish any information concern-
ing the rights of the applicant
for abortion.

“For a person to break the
law they would have to physi-

cally prevent a person from
seeking an abortion and try
and make it impossible for
them to obtain it from another,”
Ledwaba added.

He .said the clause that
health workers needed to refer

patients for abortions, if they

themselves were not willing to
perform the abortions, had
been scrapped from the draft

bill.
Ledwaba questioned why

the clinics were “suddenly so
concerned about these issues,
Can it be that lack of demand is
having a financial impact on
their clinics?” he asked.

NFL said its members
would continue to resist the
“slanghtering of Jinnocent
unborn babies” and would
exercise their constitutional
right to refuse to take part in

Ahon 2| [55-

any abortion. % -

The body, which claims to
represent “pro-life nurses”,
said preserving and protecting
life was what nurses stood for,
and not “taking the life of an-
other human being”. |

The Democratic Nursing Or-
ganisation of SA said all nurses
had a professional and ethieal
obhgation, according to the

* Nursing Act, to nurse the pa-

tient before and after the pro-
cedure in spite of conscien-
tious objections. “If the nurse
does not have the necessary
skills to counsel the patient, they
should refer the person to the

- relevant facility,” the organisa-

tion said. i
- Anti-abortion groups re-
nently failed to have the Choice

on Termination of Pregnancy
Act ove;rturned in court.
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Life after abortion
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Swapna Prabhakaran

year after leélslatlun on
termnation of pregnancy
was passed, abortion
remains a difficult and
emotionally fraught procedure for
health care workers and chents alike

In the past few months, variocus
NGOs have taken on the responsibil-
1ty of monitoring the new abortion
law’s success, while re-

mammgalerttoany prob- |-
lems associated wath it

The Commission for- |,
Gender Equality hasheard |l
from several women who
have undergone unpleas- -
ant and at times horrific
treatment during a legal - ||
procedure that should be |
routine Bessie Bulunga,
the complamts officer for
the commgsion, saxd she i
has received reports that
“women 1n rural areas
who go to abortion chnics
are sometimes forced mto
signing consent forms for “

sterihsation”

These women are ap-
parently talked into un-
dergomg sterillisation — a |
major and permanent life
decision — at a fime when
they are vulherable, and
perhaps not 1n the best po-
sifion to thimk it through

“We have also heard
that sometimes nurses do
not perform abortions on
pregnant women who are
HIV positive, and then
they also do not refer
these women to other
clinics where they could
go to have the procedure,”
Bulunga said.

Some HIV-positive
women who wish to ter- ||
minate thelr pregnancies
by the fourth or fifth week, |
end up waiting months be-
fore they find a chimic that
will aeccept them, and by
then they may be m their
second trimester, mcreas-
g the procedure’s risk

Nonhlania Makhanya |
1s head of reproductive
health research at the
Health Systems Trust 1n
KwaZulu-Natal, an NGO
that works closely withthe |
Department of Health to
analyse and solve the prob-
lems of health care deliv-
ery Makhanya's rese

EE——

has exposed her to some
deeply distressing prob-
jems — and there are ar-
eas I which the law does
not provide answers
When the legisiation ||
was passed, much of the ‘
resulting controversy was
based on emotfional re- ||
sponses Many doctors and
nurses refused to perform |
the procedure as 1t went
against theiwr personal
ethics, leaving those who
were willing to perform ||
abortions with an extra
workload. I
“The legislation was |
timely but it did not ||
allow for the hmitations
of human resources,”
Makhanya said.
" She says the emotional
toll 18 heavy on nurses who
_ perform abortionsandpro. . |

Ll B e e Py el i

vide counselling daily

“The fow nurses who are willing to
perform the termination of pregnan-
cy don’t have their own support sys-
tems,” Makhanya said “ After per-
forming 15 abortions a day, these
nurses need thewr own counselling
Their jobs are very emotionally

taxmg "
~The Reproductive Rights Alhance

| 15 a large network of NGOs who wOork

to provide miormation and services

on contraception, parenting and abor-
tion The alhance has 30 member bod-
1es who provide a variety of services,
mcluding advocacy, challenging leg-

1slation, media commumncations and
community education

One alliance member, the National

Progressive Primary Health Care Net-
work (NPPHCN), devoties much time
to reproductive health care education.
Khathatso Mokoetle, the NPPHCN's

- 1
I;t 1111

general manager, says the focusison
empowering women and youth, so

that they can take resp onsibility for

their own reproductive health

«“{ie hold workshops regularly m

«Qayxually active womeil attend
workshops on gender ernpowerment
and are given mformation ahout the
various contraceptive options, along
with a list of nearby or easily access)-

ble service providers
“We also unpack the concept of

termination of pregnancy, we talk
about why 1t 18 legalised and about
the hundreds of women who had died
during legal operations, and we ex-
plain that while abortion 1s not to be
seen as a method of contraception, 1t

tron of
all the provinces on termnz?
pregnancy,’ Mokoetle smad “For the
youth we hold workshops to teach bfe

i
skills, encouraging them to preven
abuse, prevent the gpread of sexually

transmitted diseases, mcladimg Axds

1s an available and legal pro cedure ”

Women who are pregnant are also
provided valuable mformaiion on
poor nuiritional habits and how these

habits affect then chald
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You are murderers, abortion
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Nurses at Natalspruit Hospital 1n
Katlehong are taking the lJaw into their
own hands by doing their best to dis-
courage women from having abortions
Sister Thembi Buthelezi, a nurse n
the antenatal ward at Natalspruit Hos-
pital, said she desgylsed herjob as coun-
se]lor to women who planned to term-
nate their pregnancies and those who
terminated She despises 1t so much
that instead of counselling, she scares
patients
“In qur- culture 1t 1s a sin to have an
s abortion We tell the women who ter-
§* minate themr pregnancies that they are
:« murderers Wetell the young girls that
* they will never be married because
their boyfriend will send messages
that they-aborted and then she will be
the,talk of the town,” she said “Some
nursesq even show the foetus'to scare
. the'person andthis haunts the patient
for the rest of her Iife,” she added
Stepping out of her office and into
"

{

%

counsellor tells her patients
ke 9% (277

the foyer of the ward, Ms Buthelezi
screams’ “This 1s your chance to say
your views on abortion” to almost 10
nurses walkimg around, some of whom
had just returned from terminating
pregnancies, “It's a sin,” saysone “We
coudd be killing the next president or
the next nurse,” says another

This mfringes on the Chorce on Ter-
mination of Pregnancy Act, which
states that each individiutal has the
right to be informed and have access to
safe, effective, affordable and accept-
able methods to fertility regulation nf
the1rr choice, The State has the respﬂn-

sibilityto provide safe 4::::1111:’11’:1::»115"'“‘!-~

under which the right of choice can be
exercised without fear or harm The
Act also states that the provision of
non-directive counselling before and
after termimation must he adhered to

A medical practitioner who does not
perform his or her duty can be found
guilty of an offence and liable on con-
viction to a fine or imprisonment for a
period of uptc 10 years




Some nurses at Natalspruit Hospital 1n
Katlehong on the East Rand are dis-
couraging women from having abor-
tions.

Sister Thembr Buthelezi, a nurse at
Natalsprint Hospital’s ante-natal wardg,
says she despises her job as counsellor to
women who have terminated or plan to
terminate their pregnancies

She hates it so much that, instead of
counselling, she openly says her mten-
tion 15 to scare patients into feeling guity
about choosing an abortion

“In our culture 1t 18 a sin to
have an abortion. We tell the |
women who terminate therr E'g
pregnancies that they are
murderers We tell the young “
girls that they will never be §
married because their boyfiend
wil send messages that they
aborted and then she will be

shouts from angry nurses

And some make no bones about their
views “I'sasm” . “These childrer are
cheeky, they do not want to listen”.. “We

hate doing 1t but we have to” ... “We
could be killing the next president or the
next purse.”

Still wearmg gloves from the surgery,
a nurse puts her hand m the amr and

shouts: “Amandial” °’
Observers: say the attitude of the

nurses mfringes on the Choice on Termr- .

nation of Pregnancy Act, which states
that each individua! has the
right to be mformed and to have .
access to safe, effectzve, afford-
able and acceptable methods for
the fertihty regulation of their
choice,

The- state has the respons:-
bility to provide reproductive

the talk of the town,” she
explams

Buthelezi—refuses to assist
nurses who take part 1n termi-
nation procedures, and adds
“We are upset that the Government
has made abortion legal. But some of us
have no choice but to do the job. Some
nurses even-show the foetus to the
patient and this haunts her for the rest of
her life ? ~ e

Stepping ot of her office and into the
foyer of the ward, Buthelezi sereams:
“This 15 your chance to say your views on
abortion” to about 10 nurses 1 the viemn-
ity, some of whom have just returned
from terminating pregnancies.

Immediately the ward 1s a hubbub of
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tmnder which the rmght of choice
can be exercised without fear
or harm. The act also states
that counselling before and
after the termimation of preg-
nancy has to be provided 1n a non-
prescriptive manner:,

A medical practhtioner or nurse who

does not perform thewr duties can be
found guilty of an offence and may be
liable on conviction to a fine or to
1mpriscnment for a period of up to 10
years.

In a further indication that all 1s
not well at facilities that provide legal
ahortions, several groups of anti-
abortion doctors and nurses have reifer-
ated thewr mtention to refuse to perform

health and safe conditions |

Counsellors hold aborted foetuses
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counselling some nurses provide only worsens things  Photograph: CATHY PINNOCK

abortions or refer women to aborbon
clinics.

The latest statements by Nurses for
Life and Doctors for Life followed a warn-
ing by the Marie Stopes Clinic, an abor-
fion facihty that some nurses are msist-
Ing on mmposing thenr behefs on clients
seeking to terminate their pregnanctes

and are opening themsalves 1o possible
legal proceedings. . »

3
Recently, the Saturday Star spoke to a
woman about her frauma” after an

abortion. Her said she was ot coun- -

selled about the psychological repercus-
sions she would suffer affer the proce-

dure. %

.

in front o,,.ﬁ_

o T { her uterus had been ruptured and that
5 4 | she had to have another operation to

. proud mother of a baby bay -

atie

2 224
Seven years have p smce shie had
her 12-week-old foetus aborted by Pre-

tora doctors who felt 1t would not be
born normal. After the termunation of

her pregnancy, she tried to fall pregnant
agam but could not. _
Nikita Abrams (not her real name) was

could not concewve. That was until she |,
went back to doctors who confirmed that

rectify the problem.

“Ihad no 1dea that having the abortion
would be so dangerous,” saxd Abrams.

, Her ordeal mvolved a lot of pamn: “Tt
felt like contractions and 1 kept on bleed
mg quite a lot. That was when my uterus
got ruptured,” she explained :

As a result, her emotional Iife has
become very difficult.

“Let nobody tell you it 1s easy Youdon’t
bargam on what happens afterwards,”
she said 1n a shaky voice, ,

“Although hawving the abortion was:
my decision, I was stll pressured into
having 1t. And the doctors do not even
tell me about the after-effects,” said
Abrams. i

After an operation to rectsfy the situa-
tion, she finally became pregnant. But
the uterus could not take the weight of
the baby.

"It feit hike T wounld have a miscarriage,
s0 I had to e down more often,” she
recalled.

Abrams was bedridden n the last
month of her pregnancy Fortunately, the
birth was successful and she became the
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