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HISTORY

Court wonitoriug has a loug-standing history in the Black Sash in the
W-stern Cape. For many years it served as onc of the mecans used to oppose
the Iniquitous influx contrcl system by having monitors in the court at
Langa. Here people wore procescsed on & couveyer belt systew of cases -
these belng heard at the rate ol one every two minutes = for the crimes ol
seeking work or wishing to live with their families In the area. The Black
Sash Adv’ . vffice managed to got legal reprecsencation for some cases; and
its mouitors felt that whin they were prescnt they had an effect, however

slight, on the court's perforumunc..

The pass courts &t Langa have ceased to function with the demise of old-

style intlux control. But & new dimension has aricuern in the art of

punishment by procuss since the massive arrests opegen i 1985 of those
involved in the politics of overt opposition to cthe apartheid state.

The charges that followed, covered by the blanket designation public violence,

have fillled the courts for the pust 2% years; and it is with these that

the black Sash in the West crn Cape (following the ploncer venture into

this ficld by Sach memburs in Grahamstown) has occupied itself since November
1985,

The project really got under way from February 1966 and then, having drawn

ir sbout 30 volunteers, it haes continued to operate in all the courts in

the greater Cape Town arca, in the Boland, and to some cxtent in the Southern
Cape. The wider the network becomee, the butter we shall be able to asscss
what is happening, and it would be wvaiuable if the operaction could be
extended this year.

Information which ¢merges from the records kecps us awarc of situations which
are ever less and less in the public cye, becaus: they are subject to media
restrictions. This information, the statistics derived from it, and the
conclusions arrived at are not strictly "new". Thuey have been reported

on over and over agoin in the past two years. But chey are the result of

our own experiences, which has been of value to us in many ways.
VIOLENCE

It is appalling to notc the number of individucls who allege brutal violence
on arrest, in Casspirs, and in police cells - including iucidents of corture.
The assaults ranged from kicking and beating - with quirts, fists or rifles -
to teargassing and closc-range shoocing. (In a few cases doctors' cercifi-
cates, photographs and slides were oftercd as evidence.) There were reports
of inadequate food in police cells, rudencss 2nd obstructiveness to parents
sceking their children, opposition to bail applications, and protracted
detention. 2/..
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Many claimed that the statements they had made and which were used by the
State as evidiencs, had been signed uvnder duress. We have geen doetailnees
brought iutec court manacled or in leg-irons - even before the charges
agclnst them had been framed.

Being arrested during the night and removed from houe in a state of undress
was highlightea in the appearance in Montague of 120 residents of the Ashton
townuship of Zelani in Kay 1986. A vivid account of this was published in
the Weekly nail.

"It wes @ bitterly cold moruing when 120 residents of Zolumi filed
irte the dock in ncarby Montague in verious stages of undress.

nany women wWere olly in their brec and panties or uighctics, and some
of the men had only thuilr underpants .......

The accused, all arrested during midnight rcids two days before,

had not becn given & chance to wash or grab their clothiug beforc
being taken away to the nearest police cells.c.evuas.s M

It 1s worth noting that, in addition, these people had suffervd severe
assault by thc vigilentes involved in their arrest; wer: then detained
and bail was opposcd. Eventually buil was grauted on appeal to the
Attorney-General, and 90 had the charges against them withdrawn.

The remaining 30 were wcquitted in Joanuary thic ycear for want of evidence

against them.

REMANDS

The duration of the above cace was c¢ight months, This protracted process
18 a feature of many of the cascs we have monitored, some dragging on for
more than ¢ year, through buing remanded repeatedly.

The worst we have recorded went through 12 remands. Many of thes. were
requested by the State because their witiwsses, usuelly policemen, failed
to appear. Frequently the reason given was that the charge sheet was not
ready; and somctimes the defunce lawyers saw the charge shect for the first
time when they arrived in court. They then requested & remand in order to
be able to study the charges. Delays for many other reasons are possiblc;
and the whole process smacks of purposeful delay, or suggeste that there 1o
& very real problem in framing charges againut people arrvst.d in random fashion.

The result ie a prolonged, traumatic expurience for the accused and their
families. 5o much hardship is involved, in addition to the fundamental
anxiety about the fate of the accused. There is the loss of schooling;
possible loss of several days' salery, when leave has to be taken to attend

court; actual loss of employment, when vmployers arc unsympathetic;

3/... heavy expenses



-
heavy ciapenscs incurred in travelling (ccpecially serious in rural
casce which are often hild in towne far recmoved from the place of
domicile.) Feychelogical «od physical stredns are warked.

We have heard complaints of insomnia, hwadaches, shinglus, rashes,

and of an cpileptic who had & fit at coich appudrance.

GUILTY/NOT GUILTY

The case figurcs accompanying this rcport have been taken from the

first nine months of our records. (The next four months are being
updated ac the mwoment.)  The figurcvs we had arrived at by the end of
Occobur show that 4/% of chose accused wele juvenilles; and that only

13% of adults and 17% of juveniles were found gullty. rr Vliok's figures,
given recently in fParliamcut, show 407 not guilty iu 1984/5 and 56%

not guilcy iu 1965/6. The preat.t percentage of people found not

guilty (&3%) according to our recordr may well be due to the fact that
the caces woe monitor have legal defence..... .. we are notified by

tie cttorueys ol forthecoming coscs. saet is cluar fron

our =~ figures. where over o604 of those accused arv vither found

not guilty or the chargus &gainst them are withdrawn, 1s thet very

large numbers of innocent people arc arrested in reandom [ashion and
chargea on fliwsy vvidence thac cannot stand up to exacination in court.
They arc thus made to cndurc a protracted period of punishment by process,
wicth little hope of redress. Claims have been brought against the
Minister of Law and Order, but thesc seem generolly to be sctiled out of
court without opun admission of wrongful arrest or unwarranced acsault.
For most people, when the accused 1s acquitted or discharged, they are
Loo weary and disoriented teo want to face auy further court proccedings.

It is sufficient to be free.,

LEGAL DEFENCE

Our iunformation is chat mony cases lack legal defence, espuechlly in the
rural towns. Present legislation overides the principle that the
accused 18 uvntitled to legal dotence and should be made aware of this
right. As Fiona McLachlan has said in her publication: Children. Their

courts ana inscitutions in South Africa......

“The most fundamental flew.... 1o the lock of automatic legal
represcntation for children.”

na
"It is lugelly possible for children as young as seven to be arrested,
detainued, tried, convictud and sentencued without his/her parcnts

knowleog:."
We have had & report of one such casc, although the children werc older.

4f ...



We sceewm to be stressing parcicularly cur concern tor childrer, but lack of
legal defence is obvicusly scricus in all coses. We realisc only too
cleawrly the awful coisequences that tellow upon the deteution and iwmprison-
ment of the breadwinner, and the disruption of family lirc whern any member
is sumuarily removed. It 1s &lso important to bear in mind that the
"edults”, cited ii. the statisctics, compriscd & large number of people in
their late teens or early cwenties., MHuny i these are still school=goer:,
siuce socio=-¢conocic conditious couse them to start school al o later

age than is the cace with white childrorn.

BAIL

The bail situetion is coutused and arbitruery and ofien excessive. it 1s
true that ycung children ore generally given free bail in the cuscody of
their parents. But we have a case oo five scholare aged 15 - 17 who wers
refused bail tor almost 3 months in 1905, released without being charged,
deteined again carly in 1986 ard refused bail tor e further 4 wonths “because,
if they are released, they will start a boycott." A 17 year-old was given
ball of R200 on a charge of throwing & stoue v & Casspir! Three young men,
accused of being in the forefront of ain unrest crowd had bail set atR1000,
Une student, accused ot arson, could wwot pay -he beil of Rz500 and spent some
time in Pollsmoor. (he was acquitted of the charge). Clearly, bail may be
scen as part of cthe punishment procoss; and it is only duc to assistance

from the Western Province Council of Churches that bail money can be paid

in very many instanccs, though it is often also ralsed cthrough community

effort.

SENTENCES
when the accused arc tound guilty, the sentences often seem to be shockingly

inappropriate and out of proporticn to the act. This is uspecially so iu
the case of minors accused of stone=-throwing, who are tirst offenders, and
who ore given cuts or priscn scntences without even the option of a fine.
Much publicity h&s been given recently in Cape Town to the imposition of
prison scntencec on scholars inveolved in "public viclence" during the schocl
boycott period in 1985. OUne of thesc was sentenced to 3 yeirs (18 months
suspended), while two othels woere sentenced to 1 year cach. Appeals have

buen rejecied.

In one cese, a petition signed by 25,000 people ou behalf of the boy, was

also rejected.

The latest case of this kind which we have wonitored was one iivolving
7 pupils, including 2 girls. Six face scuitences of 3 yecrs (2 years sus-
pended) and one, who allegudly threw a petreol bemb, was scentenced to

5 years (3 years suspended).
5!111
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Scutences of 7 years were imposcd on two juveniles accuswd of iucimidution/
2oceult during 2 echocl boycott.

Acvcording tc csteblished lagol procedure punichuunt should fiv the criminal
as well a6 the crime, be fair teo socicty, and be blendud with & meagsure of
werey according to ithecircumstances.

The eriwe in west P.V. cases iuvelving children is scoav-throwing;

The eriminal is a yeuth 15 ~ 17 yeare old, whe ha: not coumitted auny
earlictr micdemeanour;

Wnich society 16 bedng considercd and which carcumctancus?

Marcy? Cuc magistrate was reperted to have caid that he could uct be

fuflucncee by "mouwdlin sympeihy' .zlithuugh he sywpathised with tlie children.
( CT 3/9/36)

We cauucot forget that all these sentenced for P.V. cffonces (even when o
proeparty has boeun dageged er personc iujured; will bi tresced in the

vame way £& comnou cririnals. Added to thic we have the gtacement wade by
the minaster of Justicc in Perliuseot lact wouth that there would be no
remiceion or parcle for people convicted ol unrust-related crimes.

It suems clear that uvurest-related crinug are viewed as beinp wuch more
serious than even the wost brutel actious aguinet the public. Cases arw
reported weekly of rape and murder whire seutences ere luss severa than

some that have been mentioned on page 3. Sheckang caseeg of uncqual jusilce

are quoted in the Human AWETcrs 88 Pragru&dﬁ’- info ‘85,

That “unrest" way supply the grounds for verdict and sentence rather then
the misdeweanour itself 1z boruc out by the remerk wade by che magistrate
in a cacu we wonitered.

“Yiolence cannot be tolerated. It's the viclence that must be punishedl™

The bitcer irony of chis declamaticnr is thet the accused in the dock,

& small wild-mauncred man, had only one arw. The other had becn amputated
atter he was snot by & policemern during a stoue-throwing episcde &t
Crossroads. He was given o four year prison sunteuce (two years suspended
for five years). He had no previous corvicticns and had & wife and young
buby. He was,moreover a photographer - the magistrite said he would still
be able to take picturesi

APPROACE T MINISTER OF JUSTICE
One thing emer, s from our coutacts,.... For root of these poople thepe is

no distiongiion betwee: iLhe depurtmentcs invoived io the leyel procecc
the .gourts are perceivaed as oy extenslc. ol the pclice auwu prisuc.. systems.
Even the goexier Commissicr noc warued that wo:. Sovuch Africous are

vicwing th- law w1l lucreccing suspilcilol.

ﬁflil‘
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In view of our awarences of this perception, we decided in November last
year co approach the Minister ot Justice and recuest an interview in order
te bring our findings to hic notice. We wrote a letter and attoched to it

a memorancum outlining the problem arcas. We received no acknowledgement of
this communication, Ia early February, whern Parliament recouvencd, we
phoued the Miniscer's oftice several times, but failed te pet eveu as iar

a5 his secrctary. On February 1l0th we wrote once more, enclosing o copy of
the criginal memcrandum. This lettér wis sent by regiuctered posi; bui we
have not yet received auy ackiowledgemenct from the Minister. As we are

now in the full flood of clectiowecering, 1t is & moot point when or if we

shall manage to have this incerview.

CONCLUSION

Our experierce hag not 2ll buen ia this negative tone.... We have met

Frosecutors who have been co-operative. We have listened to mugilstirates
whose summing up has beun falr and impartial. O two cccasions magisciates
have reprimanded the police for not framing the cherges more expeditiously.

We have established very cordial relationships with cttorneys and advocates
1uvolved in thegce cascs, and heve lewrned te admire their dedication in

often trying circumstances. They, in turn, have encouraged us.

For us, &s monitors, the court expericnce i: disturbiug and depressing.
But it can be inspiring zco; and there have been those joycus woments
when we have been able te share the reliet and happlness of families

cuddenly released from monihs of fear ond anxiery,

This is oue of the few avenues still available to us for contact across

the colour divide - a place for pussible bridge-building. People in

this beleagured situation are encouraged by our presence and the practical
help we are sometimes sble to offer. It has been made clear, agein and
again, that it has mottered to them to know that there are those who care and
are concerned for them, Warm nssocictions have developed 1w several cases;
and we have become keenly aware of the community sevliderity that may be
forged in cthe face cof trouble, and of the courage that vmerges among those
who are put chrough the traunc of arrest, detention, court appearinces and
the threit of impriscument. Even more importently, while we have these
oppertunities for contact, we arc kept coutinuclly aware of what it is like
to live in communitice that are constantly patrolled, coustantly under

survelllance, constautly in fear of the midnight hammering on the door.



APPENDIX TO LETTER WRITTEN Ty THE MINISTER OF JUSTICE THE HON. H.J. COETSEE.

ISSUES ARISING FROM SECURITY TRIALS

1.

THE VERY LENGTHY DELAYS BETWEEN AHREST AND TRIAL, AND BETWEEW
BEGINNING AND END OF THE TRIAL PROCESS

Many of the remands responeibl. for such delays are due Lo the uon-
gppearance of police witnesses. Some are caused by the pulice simply
talling to brimg the accused to courv, if he is in detention.

Others arv aue to the abscuce of a charge sheec pricr to the accuscd's
appearance in courc., We hove [olloweé cases that have been remanded
up to 12 times. Virctually all accused go through multiple appearances
stoetehiug over many months.

PUNLSHMENT bBY FPROCESS.

Foliowiug on No. 1 we have found that of the 403 individuals who
appecred ii the 141 coupleted cases we have wonitored, over B80Z have
becn found nol guilty or the charges have becn withdrawn. Further analysis
shows that the numbyer wichdrawn s far preater chién che number found not
guilcy,

We oare Chercior. particulorly disturbed by the lergth of time many
innocent people orc held in prison, and by the unwarranted trauma

and anxiecy to which they and their familicve are subjected in this
procructed procedure. It sugguests that the Legal process is being
improperly used by the police, and is thereby being brought inte dis-
respect in che community.

THE PHYSICAL CONDITION OF ACCUSED PERSONS, PARTICULAKLY JUVENILES.

We guestion whether magistrates pay sufiicient attention to this matter.
The accused may originclly have been deteinecs or may be in prison scill
at the cime of che trial, and there nave buen many proven 1ustances of
assault in custody. Is sufficient use made of referral by magistreces
to Jiscrict Surgeons [or =xamination, especially in view of the wide-
spread fears 1u Che communicty regardiug the trectment of detainves?

Is sufficient cognisance tokeu of obviocus scequelec of damage inflicted
by the policu?

THE USE COF PROBATION OFFICERS/SOCIAL WORKERS.

Do magistrates roecommueind Chat thesc scervices be used to investigate
the particulars of juvenile accuscd (corruct age, family background,
behavioural recoid, discbilitics .cc.) or chat cuch workers might make
Ecommendations regoardiug sentences, it the acccused are found guilew?
We have found no record of such refoerrcal.

THE IBPOSITLION OF LeNGTHY PRISOGN SENTENCES oven cn minors and oven whuen
these are first offendurs., We quory the correctness of the imposiciorn
of prison sentences on winors at all,

INEQUALITY OF SENTENCES Li4POSED,

A comparicon of scntences iwposced i thoose found guilty of public

violceuce with those impoced for other crimec that impinge drastically

on the public, se¢ums tc indicate that the latter are not regarded by

the judiclary as wqually scricus, hewever hedlnous they may be, eg. 7 years
for 17 year olds in the Zolani P.V. céce ac comparcd with 2 and 5 years
for young men whe were implicatud in che batteriug to death of an
uncffending black mun and then burning hic body

2f...



7.  APPEARANCE OF ACCUSED, ESPECIALLY JUVENILES, WITHOUT LEGAL REPRESENTATION,

8. THE PULITICAL JUDGEMENTS oometimes contained in magisterizcl remarks
aid used to justiiy sentences.

NOTE:

A.  The much publicised early Septembur case in Worcester affecting a
large number of minors and others from Zolail Township, Ashton,
incorporated many ol these issues. However, 1n our experience these
issues arisc Lo & greater or lesser extent in other casce énd other
COUrcts,

B. Consequent upon the iusues listed sbove, there is a widecpread
percuption ot the courts ¢u an extension of the pulice force,
Thic perception has serious negative implications for the judiciary andg
the judicicl procuess.

Proepared by
BLACK S5ASH CUURT HONITORING GROUP



Statistics obtained frow Black Sash Court Monitors’ Reports on cas«e heard in
the Grecter Cope Town arcae, the boland and Scutherrn Cape between 1 January of
ad £l Gercber 1966,

FIGURES FOR TOTAL NO. OF CASE: ON RECORD, LEGALLY CUMPLETED Ok STILL BEING HEARD.

No. ol court wviogics . 306
No¢. of cases monltorea @ 11
No. oi 1noividuals invelv.d: Adults = 535 (19 years wnd clder)
Juvenilee - 386 (up tuv and including 16 year:)
Tocal Ne. of individucle involved - 921

Juveniles 423 oL accused

COMPLETED CAUES

No. of cases comwpl- ted : 141 (93 continuing)
Ne, of cases withdrawn or noc guilcy U/

2% of cases were withdrawi or accuced found not guilcy

INDLVIDUALS
No. of adults cherged : 257 (1 cace involved 142 individuals)
No. oL adults, cage wichdrawn: 32
Ne. of adults tound wot guilty. 192 (including 142 above)
No. of adulte found puirlty: 33
134 of adulis found guilty
No. of Juveniles cherged : 2246

No. of Juveniles, coce withdrawn 114
No.of Juvenil.os found not gullcy O4
no. of Juveniles found guilty 4o

22% ol Juveniles fcund gpullciy

Total of Individuuls chargec @ 483

Total No. of couvictions - ol

17% guilty : &3% not guiliy
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