
CONSTITUTIONAL COURT

U(;Al TlAM: South ....rk.on "'gal e""l..
,ake time out ...llh.- of lhelr ho....
from left.. Chrl lll"" Murrly. the p re t.ldent
01 ,he Hungarian Constitutional ( ourt.
Plu. Ulng.. Gemlrd tra, mu' . a ludge of
,he Hunga"'" n ( ",,"llu tl""al coun. laurie
.............nn. Albie Sao:h, and lohn Dld<ott.

PtN ~lVt P'U~: Durba n advoca, e Plu. Lang a
PO'" again" the , kyUn e of Bud_51.

<lenlOln tlr It<ghlo'u,,, In our hl'lnry Iml I' al",
rommttl u' to B'M."ttlmO'tl1 undrr th e
COfllUt ution. 'Jh<o ""'" lew,latu", and
•x"""U..... like their <;ounte~In man}'
Ollwt d.mortali" counlne.. a", con<tr.l ne<! by
the ConUi tu tio n and, !tIos' irnp<>rt.ntlj". by
lh. ~.I "", tn""'J."a"'" in til<' Rill of ki¢'ts.
The Con,lItut;onal ("..our! wlll ha'" the o1tiol1
jOb of m "'rlng tha' ",m tttu ' ioruIl val,.... aN
""f!"I-1",j.

A team of South Afri can lawyers

and Judges who recently visited

t he Hungar ian Constitutional

Court found many lessons

f or South Africa.

CHRISTINA MURRAY repo rts.

Food for thought in
Hungary

H
l 'I"GARY ho, 0 }"OUI\g CoTutltu­
Ilona l cm.n mlru>ll'd Wllh
Imp!m,.nun8 an "llldlly young !lUi
01 Rl~h' . ond ......tchlng m.... th~
&'>WtI1mt>n1 of 0 """"r in

nomiUon. Oearty II ho, much in oxnmoo
Wllll Sou,h Atr;c,O', 'Onn tn be app<>i nlt'd
Constltutinnal C~",rt. N"'.....h. I........hen I
mnoun<\'d ' n <nl!«guel. In the Low F"",,11y at
lhe Unl""";ty of Cop" Town (tXT) llul 1...'"
II>'"~ a ......1 oft 10 \'Ujt Ih~ rourt In
llud.op"'~ """'" .yeb"'.... _ re , olW<! ,

Cntalnly. 1m". 0,., .i~nifi<:.ml di ff~,.,n=

betwe<>n 1M lwt> countri", ond 1h<1f legal
.y>tmu, ot>d the lan~e b.urIer rn...... II
lm jX>MINe lnr rno>I Soulh J\lnum to ~'" 10
grips with the deul il, 01 Hunll'ltUn ool\5l"'"
1lOn.ll 1url5prudl-n",,· NevenMI.... Ihe " ",,1
<pent lmrnened In Hunll'l'ion oonlli' u llonol
Law md I"'~ult' wao f"", """ n~ _ ond
lmmen""r ~al""ble.

Tbetrip w.., arra~ed by J<W.> and lOO~

pi""" at the end of March. Thegroup or Sou,h
~ whn "'enl a, gu"," of George 50101"
Opm SocIety f<",nwllon. oorW5tt'd of two

~ Lourie .\<'kmnann a"d }olln D1droll;
'h~ or-.demlo. Ge1hard Fra, mu. Irom 'M
Un!Yoet1lty of SreUenl:>oKh. All>ie $.o<h. who
hold> honorary pro~lr"'l ucr;lIld ,he
Un,~ty of the W" 'em c.pr. and mY"'U;
and . pr_, lng lawver. l'Iu, Long-.. from Ihe
~1Iar.

Soolh Atrbn, a", I"st cornlllJ! to ",aliI<'
wha'o tokllGllly n<"W """'tilu ,lonal
d1l1''''''a llon tlIe 1993 Constitution
lnlrodl><f'1. Nnl ""Iy doe> i, "'lahliY, Ih" ","
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'iouth .'.lrka andlb ",,,, rourl be<' '>Om~

dlmcult I""e' In Ih~ nea, futu.... rrn.
'flCC"l.l1On .oo.n likely Co,mitutlnna l Co."",
IOOg'" e"'phi",,,,-",the politICal f1dture nlthe
('OIln , Thb I' ffililirm«l by til<' htk'fc"t
ron<l<il~.Uon 01 the lJ nd 01 "''''''' It I' likely
to IK' . at ly in 111 oxl'MK'" ooonlnn, tli~

<ifath ptnalt~ . til<' pow« 01 p",,1ru::ial
legi<l..u......nd th• • • ten, of poIi'" f'OI"'1"
In in,...til\atJl\Il ,·.i"''''' and """'ring
conVlCflnn" fur in"anu>

No low I, ""u,...t. hu t many ulthe mall...
.te.tinetl for th;, court at<' OW1tl~ polllka1.
Mosro,.., . 'he Bill oI lt1>ihb doe, nOl
determi n. thE way Ih~ OJtln Vlot lkl !t"\Ol....
c."" In ..hleh th.... b a ronllkt oI l1;lh" , nor
dod It gl"" morc lhan very "<l,l!Ue !lUidan",
on the manner In whIch 11 , hot lld be
Imetpl1'letl.

TIle tt ung.nan Got,n wa, "" . hll, he<l In
19l19 olld ii' nt':itlooR'" ele<tod by Parliament
In 1'>'10, Mo<t olthe p.....nt n ine jud ge" W<'t'e

unl"""iry prol",,,,,,, before they ......
apl>ointed to the cnun and m",t ' t ill li,ach a
lew cia", a week. T1"-"/a", all men.

n,. poli,...",1 n~e,...e predict fOJ the Soulh
AIi1can C.omtitutlonal Coun b a ",allty In
Hungary, hery one of the Hungarian lud~

,hat ...... m<1 emph..iled ttw Il'",llIvtty oIthe
court', ,,>Ie In gukl lng the rountry through
Ib p<'iio<l of tt . n '>llkm, Very early In I" III<'
Ih. oourt de.lt wllh the dea th """all)'.
dimwit property "',..., and abronlon . In
In!<"tpn>llng th. Commutlon , It wa, th mw n
Into th. <>l1t", 0 1a d l,pute ahoutthe
........tk,n 01 powen.

Judg.. them....1ve< ch.raa~ri"" their rolt'
.. gUldlng the cou n try through the
t,an~tlon. One pr>etical a"'''''1uer>te 01 Ih l'
to that they ",md divided decision; and.
althougtl d"."nt"'g judgment> an'

occasion.oJ.ly <1<11"""'<:1. theyl'f<lt-'r to a<lt"" a
rnmprumi>t positlun than to hand down a
dec!<lOn which rrlle<U dlvl\lon,

The court Is also alett to the la<t that It can
. ..Ily be dtawn Illlo ill' put'" ben« reool vt'd
In Ihe poli tical are na , A,. restllt It h..
efle<"UVely nolliliod tn ron' tllU'lonal "ll'ht 1<1
derennlne th. ""."titutiona htr 01 a BlI1 I>/1iJf<'
tt b pa><ed I1y parliament. """'IIni'ing that
thi> P""'''' wa, !>elnS uled by mlnurit,", In
parliam....' 1<1 int erfere with <1<n1O<.~.tlc

<la'Won makll\ll .
While the IUrtgoo; "mp h.,.set1that thoy

.....", at pain, to deal with the problo1n' that
they ronfrool<'d In legal tern", providi ng
deal, k,gical lellal argumt'nt to ba..k up
dechiOru, the Speake t 01 ParU"ment
"'m",ded us 01 the h igh ly politlc.1 ",I< of
that .....",t, [ 'ltry tt,,,,,,, , ha' the cou rt m.k""
he ..id. i, pe=I",'<I .. polltlcal Fo. im tanc...
he d••med, dt-<:t,ifm, ",)nCOm ing whICh ...""
will be heard fi" t a", enll...ty poIltlC.l.

Theooun ', que" ttl p"'Ie<t I1edg. ling
d<'mtr<.utIC In,tIMlon, ma~ ""n<'tim", ...-m
1<1 backfill'. Th", In an ImlX"!ant and
cont",,'l"tIia1ca.. ahout , tal t ronuol 01 the
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me.;lia. the mun argued lhal "a legal vacuum
I' wr"", , han an u"'-'1>I1'tl tut lon. l ta......nd
" "pped , hort uI <kclartl\lllegl:ilallon
rontrullJog the m«lia unromti lutlon.l ,
lm tead th. routt d<m"nded tha i it h.
. mende<lby th. Itgl,l.t"re, At Ihe end 0 1
Man:lt. about • mont h !>dote electlon'. the
chall.nged 1'1lI,lation w., ,lIllln place.

In addition. the ooun ', rtroKl'it ion of the
Import.nt 101.11 ha. been gl""n In the
pt<XeS> of "a",lhon has not ,.mply led 1<1.
"kgalli. lIon 01 p<~ltk>"_It h.. al"" provided
th. 00\1, for the p"""",ati"" ....nion thai it
l> the role of , he Cnn'<1itutinnal Court to
create what It temu an "Invisible
wn"itut~,n " whidt h above 'he p....,,-,t
oon"i'uno n. Thi. ..If_p'''claimed 'ole. as
pn~ector 01 constitutronalitr ,!>elf. i., iu.nfietl

Albie Suh , h ... d o cumented h lo
Im p r e ..lo n , 0 1 the tr ip . n d pro·
VIde . m ore drt.Ued In fo r m . tlo n
o n the o p ...U o n o f the Hung• .
r lan Court In • puhUc.tlon o f Ihe
South A l r lc.n ( on,llI"Uon.1
Si u d le. Cenln. Univ.rdly of Ihe
W elle.n C. pe, e n ll tl. d " V h ll
t o Ih . Con, U I " Uo n. 1 ( ourto
o f German y .nd Hung• • y "
{Ap r il 1994) .

by lOll\<' le><lgn on th. grouoo, that the
P"""'u romtllutk'n wa, . dopt«l througlt.
ptO((."S' 01 negotiation in wh ich no part)' had
polltl",1 1"Illltm.,", . nd that 11 1, Intended to
be tempora')·.

The notion ul the "in vi.ihl< arn nifUIr,m"
and the rourl ', ,elated protection of legal
oonainty Ietf to one of ih m",t <1>ntnweru.al
dedw",,, the ' n>l"""-1i~,ty """• . Thi, ""'"
corKemed legi' laliOll wh iCh made ,rtm..,
commitM dunng . nd a tter the 1956 ,,",'oIt
,,"nl'h.ble. although the Hu ngaJian St.tutt
01 Umlta tlom provides that ofIencet cannot
be trted m"", than 2\)yea.ulter their
romml"lon. Th~ coun ruk'cl ' h.t , although It
01'.' unl "'l to atl",... m mlnal, tn go
unpunl.hed. the law infringed the principle
01 legal """ainty and w"' therefo re
u ncnnsrt' uUu nal .

Al' hough ()t1J IOOge< migh' do well tu avoid
• ded>i,,,, )u,h .. the one in th"
-""""ciivil)' ..a..... aOO lhe rather ,w"",," ng
te"'" in whidt th~ Hungarian ludge>,-\;lImO<!
authority o..... . n "unw,lll~n' ron,l1lulion.
Ihi, d,t>ato and Ihe lud~' di= " ion oIlheI.
roI<' In lmerprermg the Con,tilUtlnn wW he
repe.ted he... Uke the Hungarian 1Ii ll of
Right>. our 11111 01 !!ish" 00., " ul prrmde
direct on,,,,,,,, ttl ,h~ man y qu..tIan, that
will ,.-orne belu.. the court,. M our i~

de.l wllh """" q"'-"tIon:i, ,an k rights and

dewtop method' 01 in'~rpretallOll. they will
at", be cont ributing to the dt>1.-.lopment 01
' he run.trtutintral h.mewo,k wllhin wh ich
Suu, h Afrl<:a w1l1 be guverned In the future

The Hungari.n Con, tltu!lonal ("..nun p.k;)("
_ If ,m heins acct'\Slble to all Hungarian' , A
pr",,;,k'" very ,i mllat to one rontaine<l in
uur Bill 01 Right' .mlll"" anyon e to challenge
,he w n:ilituttonaltry of k'gl <1atio n bel",. tht
cuurt. A, . Multlt ""-.tc.... lhou""'ds of
perlt lon , . wry l"'ar , We we.. roW - by
fiunsatla", - th.t Hungarian, ...
oomptalll<1'5, but wliethe. or not th" i. th~

co"'. Ihe volume 01 complaints h ""Ide"'''' nI
the at=,lhlliry 01 the court to Ih~ publiC.

In anot l,e. wa~. to those ", ""<tomed to
oourts In th. "'nglo-"-merlcan mould . the
coun I' very Inac=,lhle. I'roc<edlngulr'
h~ld behind ,inled dlK'" and......., .Ir'
""Worn at1Ually argued. In <tead. th~ I""'" ar~

...... "'hed by the lutlg...•1t,..1 advt:ien .nd
deci,lnn, taken after ron:iklerallon 01
romparahle ca"'; !tom many lurtidk.ilom,
Although memhe" 01gowmment and, "",n

rrK>re •• reIy. m<nt~ oIln h!t",ted groupo;.
may oc",>i,un .tl ly be ..l<.od to addre" th~

f1ench . t it<<uurt" nOl keen 00 the pract ice
Judge. pul nt out that the ('OIln h ooncerrwd
,...rlh .hs""'-i1""", ""Iy. whkh do not need
further . rgument. and. the !""'id.m t <If th..
court atlrl,.whelr' pant...1r' perm ined time
to ><gue thoy "'Wily melr' ly ..h..... well_
kltu wn pol it lc. 1position, .

Thi, ahserK'f 01 an)' ..al a rgum...l before
1M ooun re1l""" one of the ma jur difkn.on ....
t>etw.... ou"Y',"m .nd ' he fiungarian urle,
We romldet . rgu"""nt an ..",n tlal part 01
I.gal d""isi<rn maklng. which rould not be
replaced bv """a",h by ludgt'S' clerks. II .....
... 1<1 learn IT<~n ou r North A",eriC.n
rounttrpan•• m""""",,, we wUl not limit
"l'I""ran..... tn ,he ;mmetll.t. panl'" to "" '"
but will encourage oth.r 1m""", grouP' to
In"""""".' .....11. thu' e",unng that the
'1>Urt i< fully ink.Jrmed oItt>< pos'ihie .an~

of ' '!lumen t, an<lth~"",tal con>equenc.. ot
deem o", befn.. It ..""he, ont .

In th.,.. and many othe, waY'. ' he
pca<t~.oo" pe<ier\<'et of the Hu ngarian
Con,mu tional Coun pcm-ide food fur
thought lor~th Atrlcall'- Bu' the v.luo uI
th. Ittp WI' not ",,,,Ictal to uur marry
m..tln!!' with HU"l!arlan" 0",. 'Ieaml n~

goulash and ru>n<ll.. 'pifi'd WIth IMIl
paprika. ""'" kmll cool gla"'-" uf llrqu.1i PlI>,
overlooking the Danube, .nd ottm
Intenuvted by 19W:i mdodln ",pplled by
the two JOOg'" In OUr 8"'''P. ..... dl"",,"""
In....."'ntly the Implkatlon, ot what ..... " ....
lI<'artng foe 'iou th Artiea.

11.."'t a, lea" .. much from con"",..,.' i'"
with my lellow tra.....Iers ..' tw m our ho' I>,
and 1m th;, ..a"", '00 tbe t:rip 01'.. ex" "rnely
valwho, tu me. •

Chri.,/i"" Muln.lY 1<all ....<,'''-;''1' Prol.."", I~

I~, Drpgrtl""", o{ 1'ui>I~. l"", ,,' ue r ,


